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STATE OF NEW YORK

7910--A
Cal. No. 909
March 9, 2018
Introduced by Sen. FUNKE -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmittee on Cultural Affairs, Tourism
Parks and Recreation -- reported favorably from said comittee,

ordered to first and second report, ordered to a third reading,
anended and ordered reprinted, retaining its place in the order of
third readi ng

AN ACT to anend the arts and cultural affairs law, in relation to nusic
i censing

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 31.04 of +the arts and cultural affairs law, as
added by chapter 660 of the laws of 1995, is amended to read as foll ows:

§ 31.04. Copyrights. 1. As used in this section:

(a) "Copyright owner" nmeans the owner of a copyright of a nondramatic
musi cal work recogni zed and enforceabl e under the copyright |aws of the
United States pursuant to Title 17 of the United States Code, Pub. L.
94-553 (17 U S.C. 8 101 et seq.). "Copyright owner" shall not include
the owner of a copyright in a notion picture or audiovisual work, or in
part of a notion picture or audi ovi sual work.

(b) "Performng rights society" neans an association or corporation
that licenses the public performance of nondramatic mnusical works on
behal f of copyright owners, such as the Anerican Society of Composers,
Aut hors and Publishers (ASCAP), Broadcast Miusic, Inc. (BM), and SESAC
I nc.

(c) "Proprietor" means the owner of a retail establishnment, restau-
rant, inn, bar, tavern, sports or entertainnment facility, or any other
simlar place of business or professional office located in this state
in which the public may assenbl e and in which nondramatic musical works
or simlar copyrighted works nay be performed, broadcast, or otherw se
transmtted for the enjoynent of nenbers of the public there assenbl ed.

(d) "Royalty" or "royalties" nmeans the fees payable to a copyright
owner or performing rights society for the public performance rights of
nondramati c nusi cal works or other simlar works.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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2. Each perfornming rights society shall nmake available an electronic
link to each form agreenent providing for the paynent of royalties made
available fromthe perfornmng rights society to any proprietor wthin
the state.

3. FEach perfornmng rights society shall nake available electronically
to business proprietors the nost current available list of nenbers and
affiliates represented by the performng rights society and the nost
current available list of works that the perfornmng right society
i censes.

4. FEach perfornming rights society shall nmake available to the depart-
nent of state for posting on the departnent's website electronic [|inks
providing the information required by subdivisions two and three of this
section.

5. No performng rights society shall enter into, or offer to enter
into, a contract for the paynent of royalties by a proprietor unless at
the time of the offer, or any time thereafter, but no | ater than seven-
ty-two hours prior to the execution of that contract, it provides to the
proprietor in witing, the foll ow ng:

(a) a schedule of the rates and terns of

(b) [

royal ties under the contract;

3] notice that the proprietor has electronic access to the informa-
tion nade available by the performng rights society pursuant to subdi-
visions two and three of this section, such notice shall include how to
access such information el ectronically:;

(c) notice that the performng rights society has a toll free tele-
phone nunber which can be used to answer inquiries of a proprietor
regardi ng specific musical works and the copyright owners represented by
that performng rights society; and

[(e}] (d) notice that it conmplies wth federal |aw and orders of
courts having appropriate jurisdiction regarding the rates and terms of
royalties and the circunstances under which Iicenses for rights for
public performances are offered to any proprietor.

[3-] 6. Every contract between a performng rights society and propri-
etor for the paynment of the royalties executed, issued or renewed in
this state on or after the effective date of this section shall

(a) be in witing;

(b) be signed by the parties; and

(c) include at least the follow ng information:

(1) the proprietor's name and business address and the name and
| ocation of each place of business to which the contract applies;

(2) the name and address of the performng rights society;

(3) the duration of the contract; and

(4) the schedule of rates and terns of the royalties to be collected
under the contract, including any sliding scale or schedule for any
i ncrease or decrease of those rates for the duration of that contract.

[4-] 7. No performing rights society, or any agent or enpl oyee thereof
shal I :
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(a) with respect to contracts executed, issued or renewed on or after
the effective date of this section, collect or attenpt to collect froma
proprietor licensed by that performng rights society a royalty paynent
except as provided in a contract executed pursuant to the provisions of
this section; or

(b) enter onto the prem ses of a proprietor's business for the purpose
of discussing a contract for paynent of royalties for the use of copy-
righted works by that proprietor without first identifying hinself or
herself to the proprietor or his or her enployees and disclosing that
the agent is acting on behalf of such performng rights society and
di scl osing the purpose of the discussion[—ard

(o) faid L . ) . b I

5] .

8. Arepresentative or agent of a performng rights society shall not:

(a) use obscene, abusive or profane | anguage when conmmunicating with
the proprietor or his or her enployees;

(b) comruni cate by tel ephone or in-person with a proprietor other than
at the proprietor's place of business during the hours when the proprie-
tor's business is open to the public. However, such conmunications nmay
occur at a location other than the proprietor's place of business or
during hours when the proprietor's business is not open to the public if
the proprietor or the proprietor's agents, enployees, or representatives
so authori zes;

(c) engage in any coercive conduct, act, or practice that is substan-
tially disruptive to a proprietor's business;

(d) use or attenpt to use any unfair or deceptive act or practice in
negotiating with a proprietor; or

(e) communicate with an unlicensed proprietor about licensing perform
ances of nusical works at the proprietor's establishment after receiving
notification in witing froman attorney representing the proprietor
that all further communications related to the licensing of the proprie-
tor's establishnment by the performing rights society should be addressed
to the attorney. However, the perforning rights society nmay resune
conmuni cating directly with the proprietor if the attorney fails to
respond to comunications from the performng rights society within
sixty days, or the attorney becones nonresponsive for a period of at
| east sixty days.

9. The departnent of state shall

(a) informproprietors of their rights and responsibilities regarding
the public performance of copyrighted nmusic as part of the business of
licensing service; and

(b) encour age performng rights societies to conduct outreach
canpaigns to educate existing proprietors on their rights and responsi-
bilities regarding the public performance of copyrighted nusic.

10. Anyone who w llfully violates any of the provisions of this
section may be liable for a civil penalty of not nore than one thousand
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dollars per violation. Multiple violations on a single day may be
consi dered separate violations. The attorney general may seek recovery
of all such penalties in a civil action. The attorney general may issue
civil investigative demands for the inspection of docunents, interroga-
tory responses, and oral testinony in the enforcenent of this section.

11. Any person who suffers a violation of this section my bring an
action to recover actual danages and reasonable attorney's fees and seek
an injunction or any other renedy available at lawor in equity. This
section shall not apply to contracts between performng rights societies
and broadcasters licensed by the federal conmunications comm ssion or to
contracts wth <cable operators, programmers or other transm ssion
services. This section shall also not apply to investigations conducted
by | aw enforcenment agencies or other persons with respect to a suspected
violation of article two hundred seventy-five of the penal |aw

12. Nothing in this section may be construed to prohibit performng
rights societies fromconducting investigations to deternmine the exist-
ence of music use by a proprietor's business or informng a proprietor
of the proprietor's obligations under the copyright laws of the United
States pursuant to Title 17 of the United States Code (17 U.S.C. Sec.
101, et seq.).

8 2. This act shall take effect January 1, 2019.




