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STATE OF NEW YORK

7648-- A

| N SENATE

February 2, 2018

Introduced by Sens. VALESKY, KENNEDY, O MARA, YOUNG -- read tw ce and
ordered printed, and when printed to be cormitted to the Cormmittee on
I nvestigati ons and Governnent Operations -- conmmittee discharged, bil
anmended, ordered reprinted as anended and recommtted to said conmt-
tee

AN ACT to anmend the tax |aw and the parks, recreation and historic pres-
ervation law, in relation to the tax credit for rehabilitation of
hi storic properties

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subsection (oo) of section 606 of the tax law, as anended
by chapter 239 of the |aws of 2009, paragraph 1 as anended by chapter
472 of the laws of 2010, subparagraph (A) of paragraph 1 and paragraphs
3 and 5 as anended by section 1 of part RR of chapter 59 of the | aws of
2018, paragraph 4 as anended by section 1 of part F of chapter 59 of the
| aws of 2013, is anended to read as foll ows:

(00) Credit for rehabilitation of historic properties. (1) (A For
taxabl e years beginning on or after January first, two thousand ten and
before January first, two thousand twenty-five, a taxpayer shall be
allonwed a credit as hereinafter provided, against the tax inposed by
this article, in an anobunt equal to [ehre—huhrdred—percent—of—the—anBunt

, X I I il >y . ;

gualified rehabilitation expenditures wth respect to a certified
historic structure located wthin the state. Provided, however, the
credit shall not exceed five nmillion dollars. For taxable years begin-
ning on or after January first, two thousand twenty-five, a taxpayer
shall be allowed a credit as hereinafter provided, against the tax
inposed by this article, in an amount equal to thirty percent of [the

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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! -] qualified
rehabilitation expenditures with respect to a certified historic struc-
ture located within the state; provided, however, the credit shall not
exceed one hundred thousand dollars. For purposes of this subsection the
term "qualified rehabilitation expenditure" neans any amount properly
chargeable to capital account in connection with the certified rehabili-
tation of a qualified historic structure, and for property for which
depreciation would be all owabl e under section 168 of the internal reven-
ue code and which is (i) nonresidential real property, (ii) residential
rental property, or (iii) an addition or inprovenent to nonresidentia
real property or residential rental property.

(B) |If the taxpayer is a partner in a partnership or a sharehol der of
a New York S corporation, then the credit cap inposed in subparagraph
(A) of this paragraph shall be applied at the entity level, so that the
aggregate credit allowed to all the partners or shareholders of each
such entity in the taxable year does not exceed the credit cap that is
applicable in that taxable year

(2) (A) Tax credits allowed pursuant to this subsection shall be

allowed in the taxable year [that—the—gualfiedrehabilitationis—placed
HA—service—unRder—sestion—167 ot thefederal—nterral—revenue——coade] 1In
which the final certification step of the certified rehabilitation is
conpleted as provided in subparagraph (C) of this paragraph

(B) For purposes of this subsection the term"certified rehabili -
tation" neans any rehabilitation of a certified historic structure which
has been approved and certified as being consistent with the standards
established by the conm ssioner of parks, recreation and historic pres-
ervation for rehabilitation by the office of parks, recreation and
historic preservation, a local governnent certified pursuant to section
101(c) (1) of the national historic preservation act or a local [andnark
conm ssion established pursuant to section ninety-six-a, as added by
chapter five hundred thirteen of the laws of nineteen hundred sixty-
eight, or one hundred nineteen-dd of the general nunicipal |aw.

(G Acertified rehabilitation shall require:

(i) an initial certification that the structure neets the definition
of the term"certified historic structure";

(ii) a second certification., to be issued prior to construction,
certifying that the proposed rehabilitation work is consistent with
standards established by the conm ssioner of parks, recreation and
historic preservation for rehabilitation; and

(iii) a final certification issued when construction is conpleted
certifying that the work was conpleted as proposed and that the costs
are consistent with the work conpleted. Such final certification shal
be acceptable as proof that the expenditures rel at ed to such
construction qualify as qualified rehabilitation expenditures for
pur poses of the credit allowed under either subparagraph (A) or (B) of
par agraph one of this subsection.

(D) For purposes of this subsection the term"qualified historic
structure" neans a certified historic structure |ocated within New York
state which has been substantially rehabilitated. A certified historic
structure shall be considered substantially rehabilitated if the quali-
fied rehabilitation expenditures in relation to such structure total
five thousand dollars or nore.

(E) For purposes of this subsection the term "certified historic
structure" nmeans any building and its structural conponents which:

(i) is listed in the state or national register of historic places, or
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(ii) is located in a state or national registered historic district
and is certified as being of historic significance in the district.

(3) [Lﬁ—%he—#a*pa¥e#—fs—aLLeMed—a—G#ed+%—pg#§Han#—#e—§e§L+eﬁ—4¥—ei—Lhe

1 (A Lf,

before the end of the two-year period beginning on the date of the fina

certification referred to in subparagraph (C of paragraph two of this
subsection, the taxpayer disposes of such taxpayer's interest in a
certified historic structure, or such certified historic structure
otherwi se ceases to be eligible for the credit allowed under this
subsection, the taxpayer's tax inposed by this article for the taxable
year in which such disposition occurs shall be increased by the recap-
ture portion of the credit allowed under this subsection for all prior
taxable years with respect to such rehabilitation

(B) For purposes of subparagraph (A) of this paragraph, the recapture
portion shall be the product of the anbunt of credit clained by the
taxpayer or transferee multiplied by a fraction, the nunerator of which
is equal to twenty-four less the nunber of nonths before the disposition
or cessation of the structure occurred. Only the taxpayer that initially
received the credit, and no subsequent good faith transferee, shall be
responsible in the event of a recapture, reduction, disallowance, or
other failure related to such credit.

(4) If the amount of the credit allowed under this subsection for any
t axabl e year shall exceed the taxpayer's tax for such year, the excess
shall be treated as an overpaynent of tax to be credited or refunded in
accordance with the provisions of section six hundred eighty-six of this
article, provided, however, that no interest shall be paid thereon.

(5) To be eligible for the credit allowable under this subsection the
rehabilitation project shall be in whole or in part located within a
census tract which is identified as being at or below one hundred
percent of the state nedian famly incone as cal cul ated as of Apri
first of each year using the nost recent five year estimate from the
Anerican community survey published by the United States Census bureau.
If there is a change in the npst recent five year estimate, a census
tract that qualified for eligibility under this [pregran subsection
before informati on about the change was released [wdl+] shall renain
eligible for a credit wunder this subsection for an additional [twe

] eighteen nonths.

(6) Nothing contained in this subsection shall be construed to inpose
a duty on a local landnmark conmi ssion established pursuant to section
ni nety-six-a, as added by chapter five hundred thirteen of the laws of
ni neteen hundred sixty-eight, or one hundred nineteen-dd of the genera
municipal lawor a local governnent certified pursuant to section
101(c) (1) of the national historic preservation act to undertake any
review or approval of an application for the certification of the reha-
bilitation of historic structures and of rehabilitation expenditures
provided for in this subsection.

(7)(A) (i) Any taxpaver, eligible for the credit allowed pursuant to
this subsection may transfer such credit, in whole or in part, to any
individual or entity, without the requirenent of transferring any owner-
ship interest in the certified historic structure or any interest in the
entity which owns the certified historic structure. Transferees are
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entitled to apply the credits against the tax with the sane effect as if
the transferee had incurred the qualified rehabilitati on expenditures.
Such credit may be transferred only on or after the final certification
step of the certified rehabilitation is conpleted as provided in subpar-
agraph (G of paragraph two of this subsection.

(ii) A transferee shall use such credit in the year it is transferred.
A transferee nmay subsequently transfer such credit, however. in no case
may a credit be transferred nore than one tine after the initial trans-
fer. A secondary transferee shall use such credit in the vyear it is
transferred to the secondary transferee. |If the credit allowable for any
tax vear exceeds the transferee's tax liability for that year, the
transferee may carry forward and apply in a subsequent taxable year, the
portion., as reduced fromyear to vear, of the credit which exceeds such
tax for the taxable year; provided, however, that the carryover period
cannot exceed five taxable years after the close of the taxable year in
which the final <certification step of the certified rehabilitation is
conpl eted as provided in subparagraph (C) of paragraph two of this
subsecti on.

(iii) The provisions of paragraph three of this subsection relating to
the recapture of the credit allowed pursuant to this subsection shal
not apply to the transfer of such credit as provided for in this para-
graph.

(B) The conm ssioner of parks, recreation and historic preservation,
in consultation with the departnent, shall promulgate a formof transfer
statenent to be filed by the transferor of the credit allowed pursuant
to this subsection. The transfer statenent shall be in addition to the
transfer contract provided in subparagraph (C) of this paragraph. Trans-
fer statenent forms nay be obtained fromthe conm ssioner. The transfe-
ror shall file a transfer statenent and a copy of the proposed transfer
contract with the departnent prior to the transfer and shall further
file with the departnent the executed transfer contract wthin thirty
days after the conpleted transfer. The transfer statenent shall provide
the nane and federal taxpayer identification nunber of each transferor
and transferee. Further, such statenent shall indicate the anbunt of the
credit transferred to each transferee. The statenent shall also contain
such other information as the departnent or the comrmission nay fromtine
to tine require.

(C) Any taxpayer transferring his or her credit allowed pursuant to
this subsection shall enter into a transfer contract with the transfer-
ee. The transfer contract shall specify the follow ng:

(i) a description and address for the certified historic structure or
structures which qualified the taxpayer for such credit:;

(ii) the date in which the final certification step of the certified
rehabilitation is conpleted as provided in subparagraph (C of paragraph
two of this subsection;

(iii) the schedule of years during which the credit may be taken and
the ampunt of credit previously taken for the certified historic struc-
ture including all previous transferees; and

(iv) the anount of credit being transferred.

(D) Any taxpayer who is a transferee of the credit allowed pursuant to
this subsection nmay, provided all transfer and other requirenents or
limtations are net., apply such credit to the tax inposed under this
article.

8§ 2. Subdivision 26 of section 210-B of the tax law, as added by
section 17 of part A of chapter 59 of the |aws of 2014, paragraphs (a),
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(c) and (e) as anmended by section 2 of part RR of chapter 59 of the |aws
of 2018, is amended to read as follows:

26. Credit for rehabilitation of historic properties. (a) Application
of «credit. (i) For taxable years beginning on or after January first,
two thousand ten, and before January first, two thousand twenty-five, a
taxpayer shall be allowed a credit as hereinafter provided, against the

t ax |nposed by thls artlcle in an anDunt equal to [ ope—hundred—percent

S@GPFGH—4¥—] tmentv Dercent of the quaI|f|ed rehabllltatlon exoendltures
with respect to a certified historic structure located within the state.
Provi ded, however, the credit shall not exceed five nmillion dollars.

(ii) For taxable years beginning on or after January first, two thou-
sand twenty-five, a taxpayer shall be allowed a credit as hereinafter
provi ded, against the tax inposed by this article, in an anount equal to

thlrty percent of the [aneunL—eL—e#ed+%—a#¥emed——%he——#a*paye#——#e#——%he

41——Gi—Lh€—+HLGFHQLAHEHH%H%4HHK%J quaI|f|ed rehabllltatlon exoendltures
with respect to a certified historic structure under subsection (c)(3)
of section 47 of the internal revenue code with respect to a certified
historic structure located within the state. Provided, however, the
credit shall not exceed one hundred thousand doll ars.

[6B¥] (b) If the taxpayer is a partner in a partnership or a share-
hol der in a New York S corporation, then the credit caps inposed in
[ subparagraph—A)y] paragraph (a) of this [paragraph] subdivision shal
be applied at the entity level, so that the aggregate credit allowed to
all the partners or sharehol ders of each such entity in the taxable year
does not exceed the credit cap that is applicable in that taxable year.

[(F] (c) Tax credits allowed pursuant to this subdivision shall be
allowed in the taxable year [that—the—gualtied+ehabiitationtsplaced
Hh—servse—under—sestlon—87 ol the federal i aternal—revenue—ecode] In
which the final certification step of the certified rehabilitation is
conpl eted pursuant to subparagraph (C) of paragraph two of subsection
(00) of section six hundred six of this chaoter

] (d)(l) I f, Befere

the end of the two-year period beginning on the date of the fina
certification referred to in paragraph (b) of this subdivision., the
taxpayer disposes of such taxpayer's interest in a certified structure,
or such certified historic structure otherwi se ceases to be eligible for
the credit allowed under this subdivision, the taxpayer's tax inposed by
this article for the taxable year in which such disposition occurs shal
be increased by the recapture portion of the credit allowed under this
paragraph for all prior taxable years with respect to such rehabili -
tation.

(ii) For purposes of subparagraph (i) of this paragraph. the recapture
portion shall be the product of the anpbunt of «credit <clained by the
taxpayer multiplied by a fraction, the nunerator of which is equal to
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twenty-four |less the nunber of nonths before the disposition or cessa-
tion of the structure occurred.

[(5] (e) The «credit allowed under this subdivision for any taxable
year shall not reduce the tax due for such year to less than the anpunt
prescribed in paragraph (d) of subdivision one of section two hundred
ten of this article. However, if the anpunt of the credit allowed under
this subdivision for any taxable year reduces the tax to such anmpbunt or
if the taxpayer otherw se pays tax based on the fixed dollar mninmum
anmount, any anount of credit thus not deductible in such taxable year
shall be treated as an overpayment of tax to be recredited or refunded
in accordance with the provisions of section one thousand ei ghty-six of
this chapter. Provided, however, the provisions of subsection (c) of
section one thousand eighty-eight of this chapter notw thstandi ng, no
interest shall be paid thereon.

[(e>] (f) To be eligible for the credit allowable under this subdivi-
sion, the rehabilitation project shall be in whole or in part |ocated
within a census tract which is identified as being at or below one
hundred percent of the state nedian famly inconme as cal cul ated as of
April first of each year using the nost recent five year estimate from
the American conmunity survey published by the United States Census

bureau. If there is a change in the npst recent five year estimte, a
census tract that qualified for eligibility under this program before
i nformati on about the change was released will remain eligible for a

credit under this subdivision for an additional two cal endar years.

8§ 3. Paragraphs 1, 2 and 3 of subdivision (y) of section 1511 of the
tax law, as added by chapter 472 of the |laws of 2010, subparagraph (A)
of paragraph 1 and paragraph 3 as amended by section 3 of part RR of
chapter 59 of the Iaws of 2018, are amended to read as foll ows:

(1) (A For taxable years beginning on or after January first, two
thousand ten and before January first, two thousand twenty-five, a
t axpayer shall be allowed a credit as hereinafter provided, against the
tax inposed by this article, in an amunt equal to [ere—hurdred—percent

pe-od—as—egti—ed—by—subsesti-or—{a}—ot—sueh—sect-en—44-] twenty percent
of the qualified rehabilitation expenditures with respect to a certified
historic structure located within the state. Provided, however, the

credit shall not exceed five million dollars. For taxable years begin-
ning on or after January first, two thousand twenty-five, a taxpayer
shall be allowed a credit as hereinafter provided, against the tax

i nposed by this article, in an anbunt equal to thirty percent of the

[

] qualified reha-
bilitation expenditure with respect to a certified historic structure
located within the state. Provi ded, however, the credit shall not
exceed one hundred thousand doll ars.

(B) If the taxpayer is a partner in a partnership, then the cap
i nposed in subparagraph (A) of this paragraph shall be applied at the
entity level, so that the aggregate credit allowed to all the partners
of such partnership in the taxable year does not exceed the credit cap
that is applicable in that taxable year.

(2) Tax credits allowed pursuant to this subsection shall be allowed

in the taxable year |[that—the—gualified+rehabilitationis—placedin
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servr-ce—under—secton—167 ofthe federal - nternal—revenue—code] in which
the final certification step of the certified rehabilitation is
conpleted pursuant to subparagraph (C) of paragraph two of subsection
(00) of section six hundred six of this chapter.

(3) [LL—Lhe—La*paye#—fs—aLL9med—a—e#ed+L—py4§uanL—Le—§e§L+e£—4¥—eL—Lhe

proporti-on—as—the—federal—ecapture-] (A If, before the end of the
two-vear period beginning on the date of the final certification
referred to in paragraph two of this subdivision, the taxpayer disposes
of such taxpayer's interest in a certified structure, or such certified
historic structure otherwise ceases to be eligible for the credit
all owed under this subdivision, the taxpayer's tax inposed by this arti-
cle for the taxable year in which such disposition occurs shall be
increased by the recapture portion of the credit allowed under this

paragraph for all prior taxable years with respect to such rehabili-
tation.

(B) For purposes of subparagraph (A) of this paragraph. the recapture
portion shall be the product of the amount of credit clainmed by the

taxpayer multiplied by a fraction, the nunerator of which is equal to
twenty-four less the nunber of nonths before the disposition or cessa-
tion of the structure occurred.

8 4. Subdivision 6 of section 13.15 of the parks, recreation and
historic preservation |law, as added by chapter 547 of the |laws of 2006,
is amended to read as follows:

6. The office may establish a fee or fees for its processing and
review of applications for the certification of the rehabilitation of
hi storic buildings and the approval of rehabilitation expenditures and
related work pursuant to [subsestion] subsections (00) and (pp) of
section six hundred six of the tax law. Al revenues from these fees
shall be deposited by the conptroller in the mscellaneous special
revenue fund to be credited to the agency's patron services account and
shall be wused to support the office's historic preservation program
Not hing in this subdivision shall be construed to linmit the ability of a
| ocal | andmark conmmi ssion established pursuant to section ninety-six-a,
as added by chapter five hundred thirteen of the laws of nineteen
hundred sixty-eight, or one hundred nineteen-dd of the general nunicipal
|l aw or a local government certified pursuant to section 101(c)(1l) of the
national historic preservation act to establish and charge fees for its
processing and review of applications for the certification of the reha-
bilitation of historic buildings and the approval of rehabilitation
expendi t ures.

8 5. This act shall take effect imediately and shall apply to taxable
years begi nning on and after January 1, 2018.




