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STATE OF NEW YORK

7588

| N SENATE

January 26, 2018

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Conmttee on Rul es

AN ACT to anmend the civil practice law and rules, in relation to certain
negligent actions or clains; to amend a chapter of the laws of 2017,
anending the civil practice law and rules relating to accrual of caus-
es of action for nedical, dental and podiatric nalpractice, as
proposed in legislative bills nunbers S. 6800 and A 8516, in relation
to the effectiveness thereof; to repeal certain provisions of a chap-
ter of the laws of 2017, anending the civil practice |aw and rul es
relating to accrual of causes of action for nedical, dental and podi a-
tric mal practice, as proposed in legislative bills nunbers S. 6800 and
A. 8516, relating to certain negligent acts or onissions; and to
repeal certain provisions of the civil practice law and rules relating
thereto

The People of the State of New York, represented in Senate and Assem
bly., do enact as foll ows:

Section 1. Paragraph 2 of subdivision (g) of section 203 of the «civil
practice law and rules, as added by a chapter of the laws of 2017,
anending the civil practice law and rules relating to accrual of causes
of action for nedical, dental and podiatric nal practice, as proposed in
| egislative bills nunbers S. 6800 and A 8516, is REPEALED and a new par a-
graph 2 is added to read as foll ows:

2. Notwi t hst andi ng paragraph one of this subdivision, in an action or
claim for nedical, dental or podiatric nmalpractice, where the action or
claimis based upon the alleged negligent failure to di agnose cancer or
a malignant tunor, whether by act or omission, for the purposes of
sections fifty-e and fifty-i of the general nmunicipal law, section ten
of the court of clainms act, and the provisions of any other |aw pertain-
ing to the commencenent of an action or special proceeding, or to the
serving of a notice of claimas a condition precedent to commencenent of
an action or special proceeding within a specified tine period, the tine
in which to commence an action or special proceeding or to serve a
notice of <claim shall not begin to run until the later of either (i)
when the person knows or reasonably should have known of such alleged

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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negligent act or om ssion and knows or reasonably should have known that
such all eged negligent act or onission has caused injury, provided, that

such action shall be comenced no later than seven years from such
alleged negligent act or omission, or (ii) the date of the last treat-
nent where there is continuous treatnent for such injury, illness or
condi tion.

§ 2. Section 214-a of the civil practice |aw and rul es, as anended by
a chapter of the laws of 2017, anending the civil practice |law and rul es
relating to accrual of causes of action for nmedical, dental and podia-
tric malpractice, as proposed in legislative bills nunbers S.6800 and
A. 8516, is anended to read as foll ows:

8§ 214-a. Action for nedical, dental or podiatric nalpractice to be
commenced within two years and six nonths; exceptions. An action for
medi cal, dental or podiatric mal practice nust be commenced wthin two

years and si x mont hs of the [aserual—ef—any—such—actior—Fhe—acecrual—of

] act, omission or failure conplained of or
| ast treatnent where there is continuous treatnent for the sane ill ness,
injury or condition which gave rise to the said act, omi ssion or fail-
ure; provided, however, that: (a) where the action is based upon the
di scovery of a foreign object in the body of the patient, the action nay
be comenced within one year of the date of such discovery or of the
date of discovery of facts which would reasonably lead to such discov-
ery, whichever is wearlier; and (b) where the action is based upon the
alleged negligent failure to diagnose cancer or a mnmalignant tunor,
whet her by act or om ssion, the action nmay be conmmenced within two years
and six nonths of the later of either (i) when the person knows or
reasonably should have known of such alleged negligent act or om ssion
and knows or reasonably should have known that such alleged negligent
act or om ssion has caused injury, provided, that such action shall be
commenced no later than seven years from such alleged negligent act or
om ssion, or (ii) the date of the last treatnment where there is contin-
uous treatnent for such injury, illness or condition. For the purpose
of this section the term"continuous treatment” shall not include exam
i nati ons undertaken at the request of the patient for the sol e purpose
of ascertaining the state of the patient's condition. For the purpose of
this section the term"foreign object”" shall not include a chemcal
compound, fixation device or prosthetic aid or device.

8§ 3. Section 3 of a chapter of the laws of 2017, anending the civil
practice law and rules relating to accrual of causes of action for
nmedi cal, dental and podiatric nalpractice, as proposed in |legislative
bills nunbers S. 6800 and A 8516, is REPEALED.

8 4. Notw t hstandi ng sections 50-e and 50-i of the general rmunicipa
law, section 10 of the court of clains act, and the provisions of any
other law pertaining to the comencenent of an action or special
proceeding, or to the serving of a notice of claimas a condition prece-
dent to commencenent of an action or special proceeding within a speci-
fied time period, with regard to any action or claim arising from
all eged nedical malpractice based upon an alleged negligent failure to
di agnose cancer or a malignant tunor, whether by act or om ssion, which,
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within ten nonths prior to the effective date of the act that created
this section, becane tinme-barred under any applicable |imtations period
then in effect, such action or claimnay be comenced w thin six nonths
of the effective date of the act that created this section, and not
beyond. The provisions added by section one and amended by section two
of the act that created this section shall not apply to such actions.

8§ 5. Section 4 of a chapter of the laws of 2017, anending the civil
practice law and rules relating to accrual of causes of action for
medi cal, dental and podiatric malpractice, as proposed in |legislative
bills nunmbers S.6800 and A. 8516, is amended to read as follows:

8 4. This act shall take effect immediately and shall apply to acts,
om ssions, or failures occurring on or after such effective date.

8 6. This act shall take effect inmmedi ately; provided, however, that
sections one, two, three and four of this act shall take effect on the
sane date and in the sanme manner as a chapter of the |aws of 2017,
amending the civil practice law and rules relating to accrual of causes
of action for nedical, dental and podiatric mal practice, as proposed in
| egislative bills nunbers S.6800 and A 8516, takes effect provided,
further, that the provisions added by section one of this act shall also
apply to acts, omissions, or failures occurring within 1 year and 90
days prior to the effective date of this act, and not before, and
further provided, however, that for actions or claims governed by
section 10 of the court of claims act such section one shall also apply
to acts, omssions, or failures occurring within 2 years prior to the
effective date of this act, and not before; provided, further, that the
provi sions anended by section two of this act shall also apply to acts,
om ssions, or failures occurring within 2 years and 6 nonths prior to
the effective date of this act, and not before.




