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STATE OF NEW YORK

7267

| N SENATE

January 5, 2018

Introduced by Sen. AVELLA -- read twi ce and ordered printed, and when
printed to be conmitted to the Commttee on Judiciary

AN ACT to anmend the real property law, in relation to transfer on death
deeds

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The real property lawis amended by adding a new section
424 to read as follows:

8 424. Transfer on death deed. 1. Definitions. For the purposes of
this section the following terns shall have the foll owi ng neani ngs:

(a) "Beneficiary" neans a person that receives property under a trans-
fer on death deed.

(b) "Designated beneficiary" nmeans a person designated to receive
property in a transfer on death deed.

(c) "Joint owner" neans an individual who owns property concurrently
with one or nore other individuals with a right of survivorship. The
term includes a joint tenant, owner of conmmunity property with a right
of survivorship and tenant by the entirety. The term does not include a
tenant in comon or owner of community property without a right of
survi vor shi p.

(d) "Person" neans an individual, corporation, business trust, estate,
trust, partnership, limted liability conpany, association, j oi nt
venture, public corporation, government or governnental subdivision,
agency, or instrunentality, or any other legal or conmercial entity.

(e) "Property" neans an interest in real property located in this
state which is transferable on the death of the owner

(f) "Transfer on death deed" neans a deed authorized under this
section.

(g) "Transferor" neans an individual who nekes a transfer on death
deed.

2. Nonexclusivity. This section does not affect any nethod of trans-
ferring property otherwi se pernitted under the law of this state.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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3. Transfer on death deed authorized. An individual nmay transfer prop-
erty to one or nore beneficiaries effective at the transferor's death by
a transfer on death deed.

4. Transfer on death deed revocable. A transfer on death deed is revo-
cable even if the deed or another instrunent contains a contrary

provision.
5. Transfer on death deed nontestanentary. A transfer on death deed is

nontestanentary.

6. Capacity of transferor. The capacity required to nake or revoke a
transfer on death deed is the sane as the capacity required to nmake a
will.

7. Requirenents. A transfer on death deed

(a) except as otherwi se provided in paragraph (b) of this subdivision
shall contain the essential elenents and formalities of a properly
recordable inter vivos deed;

b shall state that the transfer to the designated beneficiary is to
occur at the transferor's death; and

(c) shall be recorded before the transferor's death in the public
records in the county clerk's office of the county where the property is
located in the sane nmanner as any other type of deed.

8. Notice, delivery, acceptance, consideration not required. A trans-
fer on death deed shall be effective without:

(a) notice or delivery to or acceptance by the designated beneficiary
during the transferor's life; or

(b) consideration.

9. Revocation by instrunent authorized; revocation by act not permnt-
ted. (a) Subject to paragraph (b) of this subdivision, an instrunent
shall be effective to revoke a recorded transfer on death deed. or any
part of it, only if the instrunent:

(1) is one of the follow nag:

(A) a transfer on death deed that revokes the deed or part of the deed
expressly or by inconsistency;

(B) an instrunent of revocation that expressly revokes the deed or
part of the deed; or

(C) an inter vivos deed that expressly revokes the transfer on death
deed or part of the deed; and

(2) is acknow edged by the transferor after the acknow edgnent of the
deed being revoked and recorded before the transferor's death in the
public records in the county clerk's office of the county where the deed
is recorded.

(b) If atransfer on death deed is made by nore than one transferor:

(1) revocation by a transferor shall not affect the deed as to the
interest of another transferor; and

(2) a deed of joint owners shall only be revoked if it is revoked by
all of the living joint owners.

(c) After a transfer on death deed is recorded, it shall not be
revoked by a revocatory act on the deed.

(d) This section shall not limt the effect of an inter vivos transfer
of the property.

10. Effect of transfer on death deed during transferor's life. During
a transferor's life, a transfer on death deed shall not:

(a) affect an interest or right of the transferor or any other owner,
including the right to transfer or encunber the property;

(b) affect an interest or right of a transferee. even if the transfer-
ee has actual or constructive notice of the deed;




O©CoOoO~NOUP~WNE

S. 7267 3

(c) affect an interest or right of a secured or unsecured creditor or
future creditor of the transferor, even if the creditor has actual or
constructive notice of the deed;

(d) affect the transferor's or designated beneficiary's eligibility
for any formof public assistance;

(e) create a legal or equitable interest in favor of the designated
beneficiary: or

(f) subject the property to clainms or process of a creditor of the
desi gnated beneficiary.

11. Effect of transfer on death deed at transferor's death. (a)
Except as otherwise provided in the transfer on death deed. in this
section or in any other section of [aw which effects nonprobate trans-
fers, on the death of the transferor, the following rules apply to prop-
erty that is the subject of a transfer on death deed and owned by the
transferor at death:

1) Subject to subparagraph two of this paragraph, the interest in the
property shall be transferred to the designated beneficiary in accord-
ance with the deed

(2) The interest of a designated beneficiary is contingent on the
designated beneficiary surviving the transferor. The interest of a
designated beneficiary that fails to survive the transferor | apses.

(3) Subject to subparagraph four of this paragraph., concurrent inter-
ests shall be transferred to the beneficiaries in equal and undivided
shares with no right of survivorship.

(4) |If the transferor has identified two or nore designated benefici-
aries to receive concurrent interests in the property, the share of one
which Jlapses or fails for any reason shall be transferred to the other,
or to the others in proportion to the interest of each in the rennining
part of the property held concurrently.

(b) Subject to this chapter, a beneficiary takes the property subject
to all conveyances, encunbrances, assignments, contracts, nortgages,
liens, and other interests to which the property is subject at the
transferor's death. For purposes of this paragraph and this chapter, the
recording of the transfer on death deed shall be deened to have occurred
at the transferor's death

(c) If atransferor is a joint owner and is survived by one or nore
other joint owners, the property that is the subject of a transfer on
death deed shall belong to the surviving joint owner or owners wth
right of survivorship.

(d) If atransferor is a joint owner and is the last surviving joint
owner, the transfer on death deed shall be effective.

(e) Atransfer on death deed transfers property wthout covenant or
warranty of title even if the deed contains a contrary provision.

12. Disclainer. A beneficiary may disclaimall or part of the benefi-
ciary's interest in the sane manner as if the interest was transferred
inawll.

13. Liability for creditor clains and statutory allowances. (a) To
the extent the transferor's probate estate is insufficient to satisfy an
allowed claimagainst the estate or a statutory allowance to a surviving
spouse or child, the estate may enforce the liability against property
transferred at the transferor's death by a transfer on death deed.

(b) If nore than one property is transferred by one or nore transfer
on death deeds, the liability under paragraph (a) of this subdivision is
apportioned anong the properties in proportion to their net values at
the transferor's death.
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(c) A proceeding to enforce the liability under this section nust be
commenced no later than eighteen nonths after the transferor's death.

14. Formof transfer on death deed. The following formmay be used to
create a transfer on death deed. The other subdivisions of this section
shall govern the effect of this or any other instrunent used to create a
transfer on death deed:

(front of form

REVOCABLE TRANSFER ON DEATH DEED

NOTI CE TO OMNNER

You should carefully read all infornmation on the other side of
this form You May WAnt to Consult a Lawer Before Using This Form

This formnust be recorded before your death, or it wll not be
effective.

| DENTI FYI NG | NFORVATI ON

Omer or Omers Making This Deed:

Printed nane Mai | i ng address
Printed nane Mai l i ng address

Legal description of the property:

PRI MARY BENEFI Cl ARY

| designate the follow ng beneficiary if the beneficiary survives

ne.
Printed nane Mailing address, if avail able
ALTERNATE BENEFI Cl ARY - Optiona
If ny primary beneficiary does not survive ne, | designate the foll ow

ing alternate beneficiary if that beneficiary survives ne.

Printed nane Mailing address, if avail able

TRANSFER ON DEATH

At ny death, | transfer my interest in the described property to the
beneficiaries as designated above.
Bef ore ny death, | have the right to revoke this deed.

S| GNATURE OF OMNER OR OANERS MAKI NG THI S DEED

D

Si gnat ure Dat
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D

Si gnat ure Dat
ACKNOW EDGVENT

(insert acknow edgnent for deed here)

(back of form

COVMON QUESTI ONS ABOUT THE USE OF THI S FORM

What does the Transfer on Death (TOD) deed do? When vou die, this deed
transfers the described property., subject to any liens or nortgages (or
ot her encunbrances) on the property at your death. Probate is not
required. The TOD deed has no effect until you die. You can revoke it
at any tine. You are also free to transfer the property to soneone else
during vyour lifetine. If you do not own any interest in the property
when vou die, this deed will have no effect.

How do | nmake a TAD deed? Conplete this form Have it acknow edged
before a notary public or other individual authorized by law to take
acknow edgnents. Record the formin each county where any part of the
property is located. The formhas no effect unless it is acknow edged
and recorded before your death.

Is the "legal description” of the property necessary? Yes.

How do | find the "legal description” of the property? This inforna-
tion may be on the deed you received when you becane an owner of the
property. This information nmay also be available in the county clerk's
office of the county where the property is located. If you are not abso-
lutely sure, consult a | awer.

Can |1 change ny mnd before | record the TOD deed? Yes. |f you have
not yet recorded the deed and want to change your mnd, sinply tear up

or otherw se destroy the deed.

How do | "record" the TOD deed? Take the conpleted and acknow edged
formto the county clerk's office of the county where the property is
| ocat ed. Follow the instructions given by the county clerk to nake the

formpart of the official property records. If the property is in nore
than one county, you should record the deed in each county.

Can | later revoke the TOD deed if | change ny m nd? Yes. You can
revoke the TOD deed. No one, including the beneficiaries, can prevent
you from revoking the deed.

How do | revoke the TOD deed after it is recorded? There are three
ways to revoke a recorded TOD deed: (1) Conplete and acknow edge a revo-
cation form and record it in each county where the property is |ocated
(2) Conplete and acknow edge a new TOD deed that disposes of the sane
property, and record it in each county where the property is |ocated
(3) Transfer the property to soneone else during your lifetine by a
recorded deed that expressly revokes the TOD deed. You nmy not revoke
the TOD deed by will.

| am being pressured to conplete this form Wat should | do? Do not
conplete this form under pressure. Seek help froma trusted fanmly
nenber, friend, or |awer.

Do | need to tell the beneficiaries about the TOD deed? No, but it is
reconmended. Secrecy can cause later conplications and mght nake it
easier for others to commt fraud.
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| have other questions about this form Wat should | do? This formis
designed to fit sone but not all situations. If you have other ques-
tions, you are encouraged to consult a | awer.

15. Form of revocation. The following formmy be used to create an
instrument of revocation under this section. The other subdivisions of
this section shall govern the effect of this or any other instrunent
used to revoke a transfer on death deed.

(front of form

REVOCATI ON OF TRANSFER ON DEATH DEED

NOTI CE TO OANER

This revocation nmust be recorded before you die or it wll not be
effective. This revocation is effective only as to the interests in the
property of owners who sign this revocation.

| DENTI FYI NG | NFORVATI ON

Omer or Omers of Property Making This Revocation:

Printed nane Mai | i ng address
Printed nane Mai l i ng address

Legal description of the property:

REVOCATI ON

| revoke all ny previous transfers of this property by transfer on
deat h deed.

S| GNATURE OF OMNER OR OANERS MAKI NG THI S REVOCATI ON

Si gnature Dat e
Si gnature Dat e
ACKNOW EDGVENT

(insert acknow edgnent here)

(back of form

COVMON QUESTI ONS ABOQUT THE USE OF THI S FORM
How do | use this form to revoke a Transfer on Death (TOD) deed?
Complete this form Have it acknow edged before a notary public or other
indi vidual authorized to take acknow edgnents. Record the form in the
public records in the county clerk's office of the county where the
property is located. The form nmust be acknow edged and recorded before
your death or it has no effect.
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How do | find the "legal description" of the property? This inforna-
tion may be on the TOD deed. It nmay also be available in the county
clerk's office of the county where the property is located. If you are
not absolutely sure, consult a | awer.

How do | "record" the forn? Take the conpleted and acknow edged form
to the county clerk's office of the county where the property is
| ocat ed. Follow the instructions given by the county clerk to nake the

formpart of the official property records. If the property is located
in nmore than one county, you should record the formin each of those
counti es.

| am being pressured to conplete this form Wat should I do? Do not
conplete this form under pressure. Seek help froma trusted fanmly
nenber, friend., or |awer.

| have other questions about this form Wat should | do? This formis
designed to fit sonme but not all situations. If you have other gues-
tions, consult a | awer.

§ 2. This act shall take effect immedi ately and shall apply to any
transfer on death deed nade before, on, or after the effective date of
this act by a transferor dying on or after the effective date of this
act .




