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STATE OF NEW YORK

7232

| N SENATE

January 4, 2018

Introduced by Sen. PARKER -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Banks

AN ACT to anend the banking law, the real property law, the real proper-
ty actions and proceedings law, the general business law and the
general obligations law, in relation to enacting the "Honme Equity
Fraud Act"

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Honme Equity Fraud Act".

8§ 2. Legislative findings. The legislature hereby finds that nmany
senior citizens and mnority homeowners in New York have been targeted
by unethical hone inprovenent contractors, nortgage conpanies, nortgage
brokers and finance conpani es who i nduce these homeowners into entering
into high cost high interest rate nortgage agreenents whi ch the homeown-
er is often unable to afford with the intent of foreclosing on the hone
and stripping the equity.

The legislature further finds that in order to entice people into
entering into these agreenments they are prom sed refinancing of primary
nort gages, consolidation of |oans and outstanding bills and are given
cash but often are not told or do not understand that they are securing
the loan with a nortgage lien on their home which will lead to foreclo-
sure in the event of default. Oten these loans are docunmented wth
fal se and nmi sl eadi ng docunentati on provi ded by brokers which could easi -
ly be deternmined to be false if checked by the | ender. Despite prohibi-
tions contained in federal |aw nany of these |oans are based on equity
in the hone and not on the borrower's ability to pay. Since many of
t hese honeowners live on a fixed incone, they are unable to make the
required paynents and end up losing their hones. This practice appears
to be targeted i n nei ghborhoods with a high concentration of senior and
mnority residents.

The legislature further finds that it is in the best interest of the
citizens of this state that these unethical practices should be prohib-
ited by law and that unscrupul ous individuals should be denied the abil -
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ity toutilize the courts of this state to perpetrate these abuses upon
senior citizens and nmnority residents of this state and does therefore
enact this Honme Equity Fraud Act in order to prevent predatory |ending.

8 3. Subdivision 1 of section 595-a of the banking |law is anended by
addi ng four new paragraphs (i), (j), (k) and (I) to read as foll ows:

(i) Engaging in any activity, transaction or course of business in
connection wth a hone inprovenent contract as described in section
seven hundred seventy of the general business |aw other than with regard
to providing services directly connected with the naking of a nortgage
loan pursuant to the provisions of this article, and only if such
services and the fees paid or to be paid in_ connection therewith are
fully disclosed and agreed to in witing by all parties to the trans-
action.

(j) Charging or paying, either directly or indirectly, a fee in excess
of the greater of five hundred dollars or three percent of the nprtgage
loan for the services rendered by the nortgage broker.

(k) The failure of a nortgage banker or exenpt organization to assure
that no nore than a total of six percent of the value of the loan is
charged for all services rendered in connection with qualifying for and
receiving the loan, provided that any fees which are required to be paid
to any public officer for the filing, recording or releasing in any
public office of a docunent securing the |loan and the costs of any title
insurance or the fees of an attorney voluntarily engaged by and solely
representing the interests of the borrower shall not be included wthin
this limt.

(1) Charging a fee or anything of value in connection with the refi-
nancing of a nortgage | oan unless such refinancing is for the purpose of
reducing the rate on the nortgage loan in an amunt which exceeds the
cost of such refinance and which will allow the nortgagor to recover the
cost of refinancing the loan within two years of the date of such refi-
nance. This provision shall not apply to any additional proceeds in
excess of the original l|oan received by a nortgagor in connection with
such refinancing.

8 4. Paragraph (d) of subdivision 3 of section 595-a of the banking
law, as relettered by chapter 400 of the laws of 1993, is relettered
paragraph (e) and a new paragraph (d) is added to read as follows:

(d) Each nortgage broker., nprtgage banker and exenpt organization

shal | provide to each applicant for a nortgage |oan at or before the
tine of application, in witing:
(1) A disclosure stating whether the nortgage loan will be retained by

the original lender or sold after closing to a third party and if it is
to be sold, the name of such third party; and

(2) A notice giving the applicant the right to designate a third party
to receive copies of all witten communications regarding the | ocan and
setting forth the procedure for the applicant to exercise such right.

In the event that the disclosure and notices required by this section
are not made, the nortgage |loan nade as a result of such application
shall not be sold or transferred nor any action taken to enforce the
lender's rights wuntil thirty days after such disclosures are nade and
acknowl edged by the borrower.

8 5. Subdivision (d) of section 347 of the banking | aw, as anmended by
chapter 22 of the laws of 1990, is anended and a new subdivision (e) is
added to read as foll ows:

(d) The licensee has engaged in the business of a sales finance conpa-
ny and has done or failed to do any act, except the failure to pay the
fees required, which would be grounds for the suspension or revocation
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of its license pursuant to section four hundred ninety-five of this
chapter were it required to obtain such a license[-] .

(e) The licensee has engaged in any activity, transaction or course of
business or has paid or obtained any noney or other thing of value in
connection with a hone inprovenent contract as defined in section seven
hundred seventy of the general business law without fully disclosing
such activity, transaction or course of business and any fees or thing
of value paid or to be paid in connection therewith and w thout having
obtained the agreenent in witing fromall parties to the transaction.

8§ 6. Section 592-a of the banking law is amended by adding a new
subdi vision 3 to read as foll ows:

3. Any nortgage broker registered under this article who in any way
places with or obtains a nortgage loan froma nortgage banker or exenpt
organi zation registered under this article shall for all purposes be
deened to be an agent of such banker or exenpt organization. Any
attenpt by any person to void this provision by contract or in any other
way shall be void as against public policy.

8 7. The real property law is amended by adding a new section 254-e to
read as foll ows:

8 254-e. Certain nortgage provisions prohibited. No nortgage on a | oan
secured prinmarily by an interest in real property used as a prinary
residence by the nortgagor at the tinme such loan is made shall contain
any provision which:

1. allows for a balloon paynent; or

2. allows for a paynent schedule with regular periodic paynents that
cause the principal balance to increase; or

3. allows for a provision stating that the interest rate of the |oan
underlying the nortgage increases after default.

§ 8. The real property actions and proceedings |aw is amended by
addi ng a new section 1316 to read as foll ows:

8 1316. Notice to nortgagor or owner. In all foreclosure actions the
nort gagee, upon comencenent of a foreclosure proceeding, shall serve
the nortgagor at the sane tinme as service of the sumobns and conplaint,
a notice in the following form

"NOTI CE TO MORTGAGOR OR OWNER:

YOU HAVE BEEN SERVED WTH A SUMVONS AND COVPLAINT I N A MORTGAGE FORE-
CLOSURE PROCEEDING. |F YOU FAIL TO RESPOND TO THESE | MPORTANT LEGAL
DOCUMENTS, YOU NVAY LOSE YOUR HOVE.

Read this carefully:

YOU MAY BE ABLE TO PREVENT YOUR HOVE FROM BEING LOST I N A FORECI OSURE
ACTI ON

State and federal laws allow you to defend foreclosure proceedings in
certain circunstances and may allow you to prevent a foreclosure on your
home. You nmay be able to offer defenses in this foreclosure proceeding
under the follow ng circunstances:

1. If you gave a nortgage on your honme as the result of a door to door
transacti on;

2. |If you gave a nortgage on your hone in order to finance a hone
i nprovenent contract:;

3. If you did not understand that you were signing a nortgage or were
unaware that you had a nortgage on your hone;

4. |f you were on public assistance at the tine you gave a npbrtgage on
your hone., or were retired and collecting Social Security or SSI and the
person who took the nortgage on your hone knew you had a fixed incone;

5. If you were on a limted fixed income at the tinme you gave the

nort gage on your hone.
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Al so, your nortgage docunents nmay contain | anguage stating your rights
under the contract in cases where you are subject to foreclosure.

If vyou think that you may have a defense to this foreclosure proceed-
ing you nust act pronptly - failure to answer the enclosed sumons and
conplaint wll allow the nprtgagee's or bank's attorneys to enter a
default judgnent against you.

The front of the summons will tell you how nany days you have to
answer before the nortgagee or bank may enter a default judgnent agai nst

you.
YOU NMAY CONSULT AN ATTORNEY, INCLUDING LEGAL AID IF YOU QUALIFY. The

law, (New York Real Property Actions and Proceedings Law Article 13)
provi des defenses for certain nortgagors and honeowners.

The phone nunbers and office addresses for vyour local legal aid
offices are contained in your tel ephone directory. If vyour phone book
has governnment pages, the phone nunber and office addresses of your
local legal aid offices should be listed there also.

ONLY A QUALIFIED ATTORNEY CAN TELL YOU ALL OF YOUR RIGHTS IN TH'S
PROCEEDI NG

YOU MUST ACT PROVPTLY OR YOU MAY LOSE YOUR HOME. "

8 9. The real property actions and proceedings |aw is anended by
addi ng a new section 1317 to read as foll ows:

8§ 1317. Pleading required. 1. Any conplaint served in a proceeding
initiated pursuant to this article relating to a nortgage | oan which was
initiated by a nortgage banker or exenpt organi zation registered pursu-
ant to section five hundred ninety-one of the banking law nust contain
an affirmative allegation, which allegation nust be proven to the satis-
faction of the court, that such nortgage banker or exenpt organization
has conplied with all of the provisions of section five hundred ninety-
five-a of the banking | aw

2. In any action brought under this article in which the nortgage to
be foreclosed arose fromthe refinancing of a personal residence which
was owned by the defendant for nore than five years prior to the date of
such nortgage it shall be an affirmative defense that: (a) at the tine
of the loan origination the nortgagor did not have the financial ability
to repay the loan and that the financial institution knew or should have
known that the nortgagor would not be able to repay such loan; (b) the
nortgage broker, nortgage banker or exenpt organi zation which originated
the loan violated any provision of section five hundred ninety-five-a of
the banking law, or (c) the nortgage docunent contains a provision
prohi bited by section two hundred fifty-four-e of the real property |aw
The court may consider factors including but not linmted to the fact
that the nortgagor was not enployed and unlikely to obtain future
enpl oynent, the fact that the nortgagor was living on a fixed income or
was the recipient of federal or state entitlenent of public assistance
or that the paynents required by such nortgage |loan, together wth the
paynents required by any other |oan secured by the prem ses to be fore-
closed, were nore than fifty percent of the nortgagor's after tax nonth-
ly incone as of the date of the |loan. For purposes of this section, the
termfinancial institution shall include any banking organi zation, nort-
gage broker, nortgage banker or licensed |enders involved in the oriqgi-
nation of the nortgage being foreclosed and any assignee or successor of
such person or entity. In any action brought wunder this article in
which any such affirmative defense is proven to the satisfaction of the
finder of fact, the court may award reasonable attorney fees to the
def endant .
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8§ 10. Paragraph (h) of subdivision 1 of section 771 of the genera
busi ness [ aw, as anended by chapter 32 of the laws of 1989, is anended
to read as foll ows:

(h) A notice to the owner that, in addition to any right otherwise to
revoke an offer, the owner may cancel the honme inprovenent contract
until mdnight of the [+hird] fifteenth business day after the day on
whi ch the owner has signed an agreenent or offer to purchase relating to
such contract. Cancellation occurs when witten notice of cancellation
is given to the home inprovenent contractor. Notice of cancellation, if
given by mail, shall be deened given when deposited in a mail box proper-
|y addressed and postage prepaid. Notice of cancellation shall be suffi-
cient if it indicates the intention of the ower not to be bound
Not wi t hst andi ng the foregoing, this paragraph shall not apply to a tran-
saction in which the owner has initiated the contact and the hone
i mprovenent is needed to neet a bona fide emergency of the owner, and
the owner furnishes the hone inprovenent contractor with a separate
dated and signed personal statenment in the owner's handwiting describ-
ing the situation requiring i medi ate remedy and expressly acknow edgi ng
and waiving the right to cancel the home inprovenent contract within
[th+ee] fifteen business days. For the purposes of this paragraph the
term"owner" shall nean an owner or any representative of an owner.

§ 11. The general business lawis anmended by adding a new section
771-b to read as foll ows:

8 771-b. Responsibilities of hone inprovenent contractors. 1. No hone
i nprovenent contractor shall engage in any activity, transaction or
course of business or pay or receive any fee, paynent, npney or other
thing of value in connection with the financing of a hone inprovenent
contract without fully disclosing such activity, transaction or course
of business and any fees, paynent or other thing of value paid or to be
paid in connection therewith and w thout having obtained the agreenent
in witing fromall parties to the transaction to such activity and the
paynent therefor.

2. In addition to any right otherwise to revoke a hone inprovenent
contract, the buyer may cancel such contract wuntil mdnight of the
fifteenth day after the hone inprovenent contract was signed by both
parties. Cancellation shall occur when witten notice of cancellation is
given to the hone inprovenent contractor. Notice of cancellation, if
given by mail, shall be deened given when deposited in a mail box proper-
ly addressed and postage prepaid. Notice of cancellation need not take
any prescribed formand shall be sufficient if it indicates the inten-
tion of the signatory not to be bound. Notwithstanding the foregoing,
this subdivision shall not apply to a transaction in which the owner has
initiated the contact and the hone inprovenent is needed to neet a bona
fide energency of the owner. and the owner furnishes the hone inprove-
nent contractor with a separate dated and signed personal statenent in
the owner's handwiting describing the situation requiring inmediate
renedy and expressly acknow edging and waiving the right to cancel the
home inprovenent contract within fifteen business days. For the purposes
of this subdivision the term"owner" shall nean an owner or any repre-
sentative of an owner.

3. No hone inprovenent contract shall be enforceable unless at the
tinme it is signed by the honeowner. the hone inprovenent contractor
shall furnish to the honeowner a notice containing a statenent in
substantially the following form
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YU THE HOVEOMER, MAY CANCEL THIS CONTRACT AT ANY TIME PRIOR TO
M DNI GHT OF THE FI FTEENTH BUSI NESS DAY AFTER THE DATE OF THIS CONTRACT
SEE THE ATTACHED NOTI CE OF CANCELLATI ON FORM FOR AN EXPLANATI ON

8 12. The general obligations law is anmended by adding a new section
5-336 to read as foll ows:

8 5-336. Certain hone equity loan contracts; enforceability. 1. Any
loan made in violation of section five hundred ninety-five-a of the
banking | aw shall be unenforceable and no default judgnent shall be
entered in any action as a result of the alleged default of the defend-
ant to make paynents pursuant to a |loan agreenent which arose as the
result of the refinance of a personal residence owned by the defendant
whet her or not secured by a nortgage unless the court makes an affirma-
tive finding of fact in witing that the provisions of section five
hundred ninety-five-a of the banking | aw have not been viol at ed.

2. In any action brought seeking enforcenent of a | oan agreenent which
arose fromthe refinancing of a personal residence which was owned by
the defendant for nore than five yvears prior to the date of such loan it
shall be an affirmative defense that: (a) at the tine of the |oan oriqgi-
nation the borrower did not have the financial ability to repay the | oan
and that the financial institution knew or should have known that the
borrower would not be able to repay such loan; (b) the nortgage broker
nortgage banker or exenpt organization which originated the |oan
violated any provision of section five hundred ninety-five-a of the
banki n law, or (c) any nortgage docunment signed contenporaneously with
the loan contains a provision prohibited by section two hundred fifty-
four-e of the real property law. The court may consider factors includ-
ing but not linted to the fact that the nprtgagor was not enployed and
unlikely to obtain future enploynent, the fact that the nortgagor was
living on a fixed incone or was the recipient of federal or state enti-
tlenent of public assistance or that the paynents required by such | oan,
together with the paynents required by any other |oan secured by the
preni ses securing such |oan, were nore than fifty percent of the borrow
er's after tax nonthly incone as of the date of the loan. For purposes

of this section, the termfinancial institution shall include any bank-
ing organi zation, nortgage broker, nortgage banker or licensed |ender
involved in the origination of the loan for which enforcenent is sought
and any assignee or successor of such person or entity. In _any such

action in which such affirmative defense is proven to the satisfaction
of the finder of fact, the court may award reasonable attorney fees to
the defendant.

8§ 13. This act shall take effect on the first of October next succeed-
ing the date on which it shall have becone a | aw, provided, however,
that any rules, regulations or actions necessary to inplenent the
provisions of this act on its effective date are inmedi ately authorized
and directed to be pronul gated, repeal ed or anended on or before such
ef fective date.




