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STATE OF NEW YORK

6826

2017- 2018 Regul ar Sessi ons

| N SENATE

June 21, 2017

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Rul es

AN ACT to anmend the civil rights law, in relation to personnel records
of certain | aw enforcenent officers and other public enpl oyees

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 50-a of the civil rights Iaw, as anended by chapter
778 of the |laws of 1981, the section heading as anmended by chapter 757
of the laws of 1986 and subdivision 1 as anended by chapter 516 of the
| aws of 2014, is amended to read as fol | ows:

8 b50-a. Personnel records of police officers, firefighters and
correction officers. 1. [AH-] Except as provided for in subdivisions
five and six of this section, all personnel records used to evaluate
performance toward continued enpl oynent or pronotion, under the contro
of any police agency or department of the state or any political subdi-
vision thereof including authorities or agencies naintaining police
forces of individuals defined as police officers in section 1.20 of the
crimnal procedure |aw and such personnel records under the control of a
sheriff's departnment or a department of correction of individuals
enpl oyed as correction officers and such personnel records under the
control of a paid fire departnment or force of individuals enployed as
firefighters or firefighter/paranmedi cs and such personnel records under
the control of the department of corrections and comunity supervision
for individuals defined as peace officers pursuant to subdivisions twen-
ty-three and twenty-three-a of section 2.10 of the crimnal procedure
Il aw and such personnel records under the control of a probation depart-
ment for individuals defined as peace officers pursuant to subdivision
twenty-four of section 2.10 of the crimnal procedure |aw shall be
consi dered confidential and not subject to inspection or review wthout
the express witten consent of such police officer, firefighter,
firefighter/paranmedic, correction officer or peace officer wthin the
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departnent of corrections and conmunity supervision or probation depart-
ment except as nmay be nmandated by |awful court order as provided in
subdi visions two and three of this section.

2. Prior to issuing such court order the judge nust review all such
requests and give interested parties the opportunity to be heard. No
such order shall issue without a clear showi ng of facts sufficient to
warrant the judge to request records for review

3. If, after such hearing, the judge concludes there is a sufficient
basis he shall sign an order requiring that the personnel records in
question be sealed and sent directly to him He shall then review the
file and nmake a determ nation as to whether the records are rel evant and
material in the action before him Upon such a finding the court shal
make those parts of the record found to be relevant and material avail-
able to the persons so requesting.

4. As used in this section, the following terns shall have the
foll owi ng nmeani ngs:

a. "covered enployee" neans any individual whose personnel records are
subject to subdivision one of this section.

b. "enpl oyi ng agency"” neans an agency that enploys a covered enpl oyee.

c. "reconmmendi ng _agency" neans any governnent agency or body that is
not authorized to inpose discipline on a covered enployee, but is
aut hori zed to make recommendations related to inposing discipline on a
covered enployee..

d. "public disciplinary records" neans any of the follow ng personne
records of a covered enployee, when used in or created as a result of
any administrative disciplinary process, whether initiated by civilian
conplaint or otherw se:

(1) the conplaints, allegations, and charges;

(2) the nanme of the covered enployee conplained of or charged

(3) the final disposition of any conplaints, allegations, and charges
against a covered enployee, and the final discipline inmposed or the fact
that no discipline was inposed

(4) the transcript of any disciplinary trial or hearing, including any
exhibits introduced at such trial or hearing;

(5) the final witten opinion or menpbrandum supporting the fina
di sposition and final discipline inposed and containing an enploying
agency's conplete factual findings and its analysis of the conduct and
appropriate discipline of the covered enpl oyee; and

(6) the final witten nenorandum containing the conplete factual find-
ings, analysis, and recommendations regarding disposition, discipline,
or any other aspect of the admnistrative disciplinary process, nade by
a reconmmendi ng agency.

e. "adm nistrative disciplinary process" neans a process that includes
any of the follow ng:

(1) the fornmal service of charges and specifications against a covered
enpl oyee; or

(2) a recommendation of charges and specifications by a reconmending
agency; or

(3) regardless of whether charges and specifications are served or
recommended, either a reconmendation by a recommendi ng agency or accept -
ance by a covered enployee of any punishnent, not including retraining
or education, provided that the adnministrative disciplinary process
results froma use of force, entry or search of prenmses, or strip
sear ch.

The admnistrative disciplinary process shall be deened to enconpass
all parts of such process, including any that my precede the steps
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specified in subparagraphs one, two and three of this paragraph, includ-
ing but not linmted to, the filing of a civilian conplaint. The adminis-
trative disciplinary process shall be deened concluded when a final
di sposition has been issued by the agency. body. or official authorized
to inpose discipline on the covered enployee, or when the covered
enpl oyee retires, resigns, or is otherwi se separated fromthe enpl oynent
of the agency, whichever is sooner.

5. Public disciplinary records shall be subject to subdivisions one
two and three of this section only until the conclusion of the admninis-
trative disciplinary process. After the conclusion of the adninistrative
disciplinary process, such public disciplinary records shall not be
subject to subdivisions one, two and three of this section, and instead
shall be subject to subdivision seven of this section. After the concl u-
sion of the admnistrative disciplinary process., an agency may publicly
di scl ose such public disciplinary records wunless such disclosure is
prohibited by law, and may not deny a request for such public discipli-
nary records made under article six of the public officers law on the
basis of this section or on the basis of paragraph (g) of subdivision
two of section eighty-seven of the public officers |aw

6. Notwithstanding subdivision one of this section, any reconmmending
agency may disclose the following infornmation to the conplainant or
alleged victimof any act by a covered enployee giving rise to a
conplaint: a. the covered enployee's nane; b. the reconmrendations
regarding disposition and discipline nade by any recommending agency;
and c. the final disposition and disciplinary action taken, if any, by
the enploying agency. To the extent information disclosed pursuant to
this subdivision is not a public disciplinary record, such information
shall be considered confidential in accordance with subdivision one of
this section.

7. After the conclusion of an administrative disciplinary process,
public disciplinary records nmay not be used in litigation except as nay
be nmandated by court order. Prior to issuing any such order, the court
shall conduct an in canera review of such records and give all inter-
ested parties, including the subject of such public disciplinary
records, notice and an opportunity to be heard. If, after such hearing
and review, the court deternmnes that any of such records are rel evant
and material to the action before it and that their probative value
outweighs their prejudicial effect in such action, then it shall permt
the use in such action of only those records as to which such a finding
was nmade. The use of such records in litigation shall renmain subject to
any other applicable provision of |aw governing such use.

8. The provisions of this section shall not apply to any district
attorney or his assistants, the attorney general or his deputies or
assistants, a county attorney or his deputies or assistants, a corpo-
ration counsel or his deputies or assistants, a town attorney or his
deputies or assistants, a village attorney or his deputies or assist-
ants, a grand jury, or any agency of government which requires the
records described in subdivision one of this section, in the furtherance
of their official functions.

8 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




