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STATE OF NEW YORK

5982

2017- 2018 Regul ar Sessi ons

| N SENATE

May 9, 2017

Introduced by Sen. JACOBS -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anend the legislative law, the state administrative procedure
act and the executive law, in relation to the filing of objections to
agency rules by the administrative regul ations revi ew conm ssion

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 87 of the legislative lawis anended by adding a
new subdi vision 4 to read as foll ows:

4. The conm ssion shall have the power to object to all, or a portion
of any administrative rule or requlation that has been adopted or that
has been proposed by an agency pursuant to the rule nmaking procedures of
section two hundred two of the state administrative procedure act.
Should in the performance of its duties, a majority of nenbers of the
conm ssion find that an administrative rule or a portion of an adminis-
trative rule is (i) arbitrary, <capricious, an abuse of agency
discretion, or is otherwise not in accordance with law, or (ii) is
contrary to constitutional, right power, privilege or immunity; or (iii)
is inconsistent with, or in excess of statutory jurisdiction, authority,
or limtations, or is short of statutory right; or (iv) has been adopted
or has been proposed wi thout substantial observance of the procedures
required by law, or (v) is otherwise irrational or unreasonable upon
consideration of any or all of the criteria specified in this subdivi-
sion, the conmssion nmay., in witing, notify the agency of their
objection and reason or reasons for their objection. A witten letter of
objection nust be mailed or delivered to the agency responsible for the
adoption or proposal of the objected to rule. A valid letter of
objection nust be signed by each nenber of the commission that has
decided to object to the rule inits entirety, or in part. The comms-
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sion nust also file a certified copy of the letter of objection with the
departnent of state, division of adnmnistrative rules.

§ 2. Paragraph (a) of subdivision 9 of section 202 of the state adm n-
istrative procedure act is anended by adding three new subparagraphs
(vi), (vii) and (viii) to read as foll ows:

(vi) following receipt of a valid letter of objection that is witten
and signed by a mmjority of the nenbers of the admnistrative regu-
lations review conm ssion, publish such letter in the next issue of the
state register.

(vii) following receipt of a valid response to a letter of objection
witten and signed by the commi ssioner, director or counsel of that
agency, publish such witten response in the next issue of the state
register.

(viii) reject any letter of objection or any witten response to a
letter of objection that is deficient for lacking at least a ninim
expl anation of an objectionable issue, or the requisite signature or
signatures, and give pronpt notice of deficiency to the admnistrative
regul ati ons review conm SSsion or agency.

8§ 3. Section 202 of the state admi nistrative procedure act is anmended
by adding a new subdi vision 10 to read as foll ows:

10. njection. (a) If in the performance of their duties, as specified
in subdivision one of section eighty-seven of the legislative law, a
majority of the nenbers of the admnistrative regulations review conmm S-
sion decide to object to an admnistrative rule or a portion of an
adnm nistrative rule that has been adopted or that has been proposed., an
obj ection nmust be nmade in accordance with the procedures specified in
subdi vision four of section eighty-seven of the legislative |aw

(b) An agency that receives a letter of objection pertaining to a rule
that has been proposed. but has not been adopted nust read and consi der
the objection and issue a witten response prior to adoption of the
objected to rule. Agencies nust provide witten responses to letters of
objection to the departnent of state, division of administrative rules
for publication in the state register. A witten response to a letter of
objection nmust state that the agency has either (i) agreed to change the
rule in whole, or in part in accordance with the objection and wll
publish the requisite notice of revised rule making., or (ii) needs addi -
tional tine to consider the objection and possible changes and will
publish a notice of wthdrawal, or (iii) that the agency has decided
agai nst nmaking any changes to the proposed rule. Witten responses to
letters of objection nust state that the objection was read and consi d-
ered and include at |least a brief explanation of the agency's rationale
for either agreeing with the objection, or requiring additional tine for
consideration, or for disagreeing with the objection. Any agency deci -
sion to stop, extend, or proceed with pronulgation of all or part of an
objected to rule, nust be done in accordance with the rule nmaking
requirenents of this section

(c) An agency that receives a letter of objection pertaining to all or
part of a rule that has been adopted nust read and consider the
objection and issue a witten response within forty-five days of receiv-
ing the letter of objection. Agencies nust provide witten responses to
letters of objection to the administrative regulations review conm SSion
as well as a certified copy of any such response to the departnent of
state, division of administrative rules for publication in the state
register. Awitten response to a letter of objection nust state that
the agency either (i) agrees to change the rule in whole, or in part in

accordance with the objection and will publish a notice of proposed rule
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nmaki ng needed to pronmulgate a new corrected rule, or (ii) needs addi-
tional tine to consider the objection and possible changes. or (iii)
that the agency has decided against naking any changes to the rule.
Witten responses to letters of objection nust acknow edge that the
objection was read and considered and include at |east a brief explana-
tion of the agency's decision to agree with the objection, or to require
additional tinme for consideration of the objection, or to disagree with
the objection. Should an agency decide that additional tine is needed to
consider the objection as well as possible solutions, an agency will be
provided up to an additional forty-five days to provide a witten
response to the objection

(d) An agency will not be conpelled by the administrative regulations
review comm ssion to change an adopted or proposed rule in response to a
letter of objection; however refusal to do so, can be used as evi dence
by a petitioner in action challenging an admnistrative rule or a
portion of an administrative rule in an adjudicatory hearing pursuant to
article three of this chapter, or an action for declaratory |udgnment
pursuant to section two hundred five of this article, or in a proceeding
nade agai nst an agency pursuant to article seventy-eight of the civil
practice |law and rul es.

(e) Should a petitioner (i) challenge an adnministrative rule or a
portion of an admnnistrative rule, or seek relief for damages resulting
from an admnistrative rule, and (ii) include as evidence, a relevant
letter of objection, as well as an agency witten response stating
refusal to accommpdate the objection, or assert the absence of any agen-
cy response to the objection., and (iii) challenge the sane issue or
issues, as is stated in the letter of objection., then the burden of
proof that the rule is not defective due to the particular issue or
issues alleged. will npve fromthe petitioner to the agency.

(f) Should a petitioner establish each of the three requirenents spec-
ified in paragraph (e) of this subdivision, the admnistrative judge or
tribunal, or that state suprene court or appellate court judge or judges
shall consider the issue or issues, objected to in both the petitioner's
action and in a letter of objection and inpose a hei ghtened standard of
review upon the agency to prove that the administrative rule or the
portion of the rule in question, is not defective due to the specific
reason or reasons as clained by the petitioner and the admnistrative
regulations review comission in the letter of objection. Gher than
noving the burden of proof under these criteria, no other conponent of
subdivision eight of this section, section two hundred five, or article
three of this chapter, or article seventy-eight of the <civil practice
law and rules shall be anended by this subdivision.

8 4. Section 102 of the executive lawis anended by adding a new
subdi vision 6 to read as foll ows:

6. All letters of objection that state at |east a brief explanation of
an objectionable issue pertaining to an adopted or a proposed admnis-
trative rule inits entirety, or in part, that are witten and signed by
a mjority of the nenbers of the admnistrative regulations review
conm ssion; as well as any witten response to a letter of objection
that includes at |least a brief response to the objection and the signa-
ture of the commi ssioner, director or counsel of a state agency nust be
included in the official conpilation of codes, rules and requl ations of
the state of New York. Al such letters of objection and witten
responses to objections shall be nade available to nenbers of the public
and shall be included within any published unofficial conpilations of
the codes, rules and regulations of the state of New York, including the
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unofficial version that is linked to on the departnent of state website.

Letters of objection and witten agency responses to objections shall be

received, recorded and conpiled consistent with all other requirenents
of this section and sections one hundred one-a. one hundred one-b, one
hundred three, one hundred four. one hundred five, one hundred six and
one hundred six-a of this article.

8§ 5. This act shall take effect inmediately.




