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STATE OF NEW YORK
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2017- 2018 Regul ar Sessi ons

| N SENATE

March 24, 2017

Introduced by Sen. ROBACH -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Transportation

AN ACT to anmend the vehicle and traffic law, in relation to nandatory
testing in the event of a nmotor vehicle collision resulting in injury
or death

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraphs 1 and 2 of paragraph (a) of subdivision 2 of
section 1194 of the vehicle and traffic law, as anmended by chapter 196
of the laws of 1996, are anended and a new subparagraph 2-a is added to
read as foll ows:

(1) having reasonable grounds to believe such person to have been
operating in violation of any subdivision of section eleven hundred
ninety-two of this article and within two hours after such person has
been placed wunder arrest for any such violation; or having reasonabl e
grounds to believe such person to have been operating in violation of
section el even hundred ninety-two-a of this article and within two hours
after the stop of such person for any such violation, or

(2) within two hours after a breath test, as provided in paragraph (b)
of subdivision one of this section, indicates that al cohol has been
consumed by such person and in accordance with the rules and regul ati ons
established by the police force of which the officer is a menber[+], or

(2-a) having reasonable grounds to believe such person to have been
operating a notor vehicle in a manner that causes serious physical inju-
ry as defined in section 10.00 of the penal law to, or the death of,
anot her person and within two hours after such operation which resulted
in such serious physical injury or death, or

§ 2. Subdivision 3 of section 1194 of the vehicle and traffic |aw, as
added by chapter 47 of the laws of 1988, is anended to read as foll ows:

3. Conmpul sory chemical tests. (a) [Sewt] Mandatory and court ordered
chem cal tests. Not wi t hst andi ng the provisions of subdivision two of
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this section, no person who operates a notor vehicle in this state may
refuse to submit to a chemical test of one or nore of the follow ng
breath, blood, urine or saliva, for the purpose of determining the alco-
holic and/or drug content of the blood when (i) a court order for such
chem cal test has been issued in accordance with the provisions of this
subdivision or (ii) such person operated a nptor vehicle in a manner
that causes the death of another person.

(b) [Waen] Court ordered chemical tests, when authorized. Upon (i)
refusal by any person to submit to a chemical test or any portion there-
of [as——dese#+bed—abe¥e] requested by a police officer, pursuant to the
provi sions of subparagraph two-a of paragraph (a) of subdivision two of
this section, having reasonable cause to believe such person to have
been operating a notor vehicle in a manner that caused serious physica
infjury to another person, or (ii) the inability of any person to give
consent to a chemcal test or any portion thereof requested by a police
officer, pursuant to the provisions of subparagraph tws-a of paragraph
(a) of subdivision two of this section, having reasonable cause to
believe such person to have been operating a notor vehicle in a manner
that caused serious physical injury to, or the death of, another person,
the test shall not be given unless a police officer or a district attor-
ney, as defined in subdivision thirty-two of section 1.20 of the crim-
nal procedure |law, requests and obtains a court order to conpel a person
to submit to a chemcal test to determine the al coholic or drug content
of the person's blood upon a finding of reasonable cause to believe
t hat :

(1) (A such person was the operator of a notor vehicle and in the
course of such operation a person other than the operator [was—kitled
o] suffered serious physical injury as defined in section 10.00 of the
penal | aw; and

4] (B) such person has refused to subnmit to a chemical test or any
portion thereof, requested in accordance with the provisions of subpara-
graph two-a of paragraph (a) of subdivision two of this section or [s

' ]

(2) (A such person was the operator of a notor vehicle and in the
course of such operation a person other than the operator was killed or
suffered serious physical injury as defined in section 10.00 of the
penal | aw, and

(B) such person was unable to give consent to such a test.

(c) Reasonabl e cause; definition. For the purpose of this subdivision
"reasonabl e cause" shall be determined by viewing the totality of
ci rcunstances surroundi ng the incident which, when taken together, indi-

cate that the operator was [ S g o —o s s o n—aloven
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or—drugs—or—htoxi-cated—at—thetirme—of—the—inecident] operating a notor
vehicle and in the course of such operation a person other than the
operator was Kkilled or suffered serious physical injury as defined in
section 10.00 of the penal |aw.

(d) Court order; procedure. (1) An application for a court order to
conpel subm ssion to a chemcal test or any portion thereof, may be nade
to any suprenme court justice, county court judge or district court judge
in the judicial district in which the incident occurred, or if the inci-
dent occurred in the city of New York before any suprene court justice
or judge of the crimnal court of the city of New York. Such application
may be conmuni cated by tel ephone, radio or other neans of electronic
communi cation, or in person

(2) The applicant must provide identification by nanme and title and
must state the purpose of the conmunication. Upon being advised that an
application for a court order to conpel subm ssion to a chemcal test is
bei ng made, the court shall place under oath the applicant and any other
person providing information in support of the application as provi ded
i n subparagraph three of this paragraph. After being sworn the applicant
must state that the person fromwhomthe chemical test was requested was
the operator of a notor vehicle and in the course of such operation a
person, other than the operator, has been [kit++ed—e+] seriously injured

this—artiele] and, after being placed under |awful arrest such person
refused to submt to a chemcal test or any portion thereof[+] in
accordance with the provisions of this section or is unable to give
consent to such a test or any portion thereof. The applicant nust nake
specific allegations of fact to support such statenent. Any ot her person
properly identified, may present sworn allegations of fact in support of
the applicant's statenent.

(3) Upon being advised that an oral application for a court order to
conmpel a person to submit to a chenmical test is being made, a judge or
justice shall place wunder oath the applicant and any other person
providing information in support of the application. Such oath or oaths
and all of the remaining conmunication nust be recorded, either by neans
of a voice recording device or verbati m stenographic or verbatimlong-
hand notes. |If a voice recording device is used or a stenographic record
made, the judge nust have the record transcribed, certify to the accura-
cy of the transcription and file the original record and transcription
with the court wthin seventy-two hours of the issuance of the court
order. |If the lIonghand notes are taken, the judge shall subscribe a copy
and file it with the court within twenty-four hours of the issuance of
t he order.

(4) If the court is satisfied that the requirements for the issuance
of a court order pursuant to the provisions of paragraph (b) of this
subdi vision have been nmet, it may grant the application and issue an
order requiring the accused to subnmit to a chemcal test to determne
the alcoholic and/or drug content of his blood and ordering the wth-
drawal of a blood sanple in accordance with the provisions of paragraph
(a) of subdivision four of this section. Wien a judge or justice deter-
m nes to issue an order to conpel subnission to a chem cal test based on
an oral application, the applicant therefor shall prepare the order in
accordance wth the instructions of the judge or justice. 1In all cases
the order shall include the nane of the issuing judge or justice, the
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nane of the applicant, and the date and tinme it was issued. It nust be
signed by the judge or justice if issued in person, or by the applicant
if issued orally.

(5) Any false statement by an applicant or any other person in support
of an application for a court order shall subject such person to the
of fenses for perjury set forth in article two hundred ten of the pena
| aw.

(6) The chief administrator of the courts shall establish a schedul e
to provide that a sufficient nunber of judges or justices will be avail -
able in each judicial district to hear oral applications for court
orders as pernitted by this section

(e) Administration of conpul sory chemical test. An order issued pursu-
ant to the provisions of this subdivision shall require that a chem cal
test to determine the alcoholic and/or drug content of +the operator's
bl ood must be adm nistered. The provisions of paragraphs (a), (b) and
(c) of subdivision four of this section shall be applicable to any chem
ical test administered pursuant to this section.

8 3. This act shall take effect on the first of Novermber next succeed-
ing the date on which it shall have becone a law, and shall apply to
violations committed on and after such date.



