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STATE OF NEW YORK

4927

2017- 2018 Regul ar Sessi ons

| N SENATE

March 3, 2017

Introduced by Sen. DIAZ -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Labor

AN ACT to anend the labor law, in relation to drug and alcohol testing
of police officers

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The labor law is anended by adding a new article 20-D to
read as foll ows:
ARTICLE 20-D
DRUG AND ALCOHO. TESTI NG OF PAO.|I CE OFFI CERS
Section 745. Definitions.
746. Drug and al cohol testing of police officers.
747. Testing procedures.
748. Confidentiality.
749. Relation to collective bargaining.
750. Applicability.
751. Severability.
8 745. Definitions. Wien wused in this article, the following terns
shall have the follow ng neanings:
1. "Alcohol" neans any beverage listed in section three of the alco-
holic beverage control | aw.
2. "Controlled substance" or "drug" nmeans any item or substance listed
in section thirty-three hundred six of the public health | aw
3. "Enployee" or "police officer" nmeans a police officer as defined in
section 1.20 of the crimnal procedure law who is enployed in a city
with a population of one mllion or nore.
4. "Enployer" neans the city with a population of one mllion or nore
which enploys the police officer who is the subject of a test for the
presence of alcohol or a controlled substance.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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5. "Laboratory" neans a public or private |aboratory which perforns
forensic drug testing and which is not owned or operated by the enploy-
er.

6. "Firearm! neans any firearm rifle, shotgun or nmachine gun, all as
defined in section 265.00 of the penal |aw
8§ 746. Drug and alcohol testing of police officers. 1. A police

officer shall submt to a chemical test in accordance with provisions of
this section of one or nore of the following: breath, blood, wurine or
saliva, for the purpose of deternmning the alcoholic and/or drug content
of his or her blood when any one or nore of the follow ng circunstances
applies:

(a) such police officer, while in the course of his or her enploynent
as a police officer, discharges a firearm and such discharge results in
serious physical injury or death of another, and, in the course of the

initial investigation of such discharge, any credible evidence suggests

that such discharge nay have been carried out unlawfully or inproperly;
(b) such police officer, while in the course of his or her enploynent

as a police officer, discharges a firearm and such officer has had a
prior deternination of m sconduct involving an excessive use of force or
an abuse of police powers; or

(c) reasonable suspicion exists to believe that such police officer
while in the course of his or her enploynent as a police officer, has
unlawfully ingested drugs, or has consuned alcohol while in the course
of his or her enploynent as a police officer, or has consuned al cohol to
such a degree that his or her ability to safely performthe duties
attendant to such enpl oynent have been inpaired

The provisions of paragraphs (a) and (b) of this subdivision shall not
apply to any police officer who discharges a firearmduring the course
of firearns proficiency training or firearns proficiency qualification.

2. Chemical testing authorized by this section shall be adm ni stered
as soon as possible but in no event nore than three hours after any of
the circunstances described in subdivision one of this section have
occurred. Failure by such police officer to conply wth such chemca
testing requirenents in accordance with the provisions of this section
shall subject such officer to disciplinary proceedings.

8§ 747. Testing procedures. 1. The enployer shall provide all enpl oyees
with a witten policy identifying those instances under which a drug and
al cohol test shall be admnistered and the procedures to be foll owed.

2. Al sanple analysis shall be conducted by a laboratory which
performs forensic drug testing.

3. All enployers and |l aboratories engaged in the collection, handl -
ing, testing or storage of sanples for the purposes of this article
shall adhere to the procedures for the custody, integrity and security

of such sanples that conply with regulations pronul gated by the division
of crimnal justice services.

4. At the request of the enployee, the enployer shall permt a repre-
sentative of the enployee's collective bargaining unit to be present at
the tine of any sanple collection. In the event that such a represen-
tative is not available within a reasonable period of tine, a co-enploy-
ee _within the sanme collective bargaining unit may be designated by the
enployee to act as a representative for this purpose.

5. The enployer shall sinultaneously collect two sanples in separate
containers and pronptly submt both to a |aboratory. One sanple shall be
preserved in a secure facility in such a way that it nmay be subsequently
tested for the presence of a controlled substance in the event testing
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of the other sanple indicates a positive result for the presence of such
a subst ance

6. Any sanple that initially tests positive for the presence of a
controlled substance or alcohol shall, where applicable, also be
subjected to a confirmatory test by gas chronmatography with nmass spec-
trometry or an equivalent scientifically accepted nethod that provides
quantitative dat a regardi ng t he detected controlled substance
controll ed substance netabolites or al cohol

7. A laboratory shall report to an enployer that a sanple is positive
only if both the initial test and the confirmation test are positive for
the presence of a controlled substance.

8. Wthin thirty days of receiving a report indicating a positive test
result, the enployer shall provide the enployee tested with an opportu-
nity to have the other preserved sanple tested for the presence of a
controlled substance or alcohol at a |aboratory designated by the
enpl oyee. The test may be at the expense of the enpl oyee. The sanple and
test in such event shall remain subject to the testing, preservation and
reporting requirenents of this section and the result of any such test
shall be provided to the enployee and, at the enployee's witten
request. his or her collective bargaining representative.

9. Al test results fromthe |aboratory shall be in witing and shal
contain, at a mninum the follow ng information:

(a) the nethod of analysis for both the initial and any confirmatory
test;

(b) the results of each test;

(c) the sensitivity of the methodol ogy enployed for confirmation, the
detection level, neaning the cut-off or neasure used to distinqguish
positive and negative sanples, on both the initial screening and confir-
mation procedures if the sanple is found to be positive;

(d) the accuracy and precision of the quantitative data reported for
the confirmation test; however, in the case of a negative test, the
report shall specify only that the test was negative for controlled
subst ances; and

(e) the nanme and address of the |aboratory performng the analysis,
the date that the test was adnini stered and analysis was perforned.

10. After receipt by the enployer of a report from a laboratory
containing the result of a test, the enployer shall provide witten
notification of such result, whether positive or negative, to the
enpl oyee. The notification shall be provided within the enployee's first
five working days imrediately following the receipt of such report by
the enployer during which the enployee is in personal attendance each
day at a facility operated by the enployer.

11. Wthin thirty days after the receipt of a report containing a
negative test result, the enployer shall destroy all records, reports
and other docunents in its possession related to the test and shall not
thereafter nmke reference to the test in any enpl oynent -r el at ed
proceedings.

12. The | aboratory shall preserve all sanples in a secure facility for
sixty days after the issuance of a test report and, upon witten request
for further preservation by the enployer or enployee received within
such period, for such an additional period of tinme as may be specified
in the request.

13. In the course of any disciplinary or judicial proceedings involv-
ing a positive test result, an enployee shall have the opportunity to
present evidence on the significance and accuracy of the test results.

An_enpl oyee may al so present evidence that the procedures followed wth
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respect to the <collection, handling, testing or storage of the sanple
destroyed the validity of the sanple or the test result. An enployee
shall also be given the opportunity, at his or her request, to present
the result of any test for the presence of a controlled substance or
al cohol which may have been perfornmed on the other sanple.

14. Any enployer or laboratory that is found., through litigation,
arbitration or admnistrative proceeding, to have generated or relied
upon a positive test result of the subject enployee that is either false
or not supported by | aboratory docunentation shall report that finding
in witing to the conmi ssioner of health and the conm ssioner of crim-
nal justice services within thirty days of the final disposition of such
a proceedi ng.

8 748. Confidentiality. 1. Enployers. laboratories and the agents
thereof who receive or have access to information concerning drug tests
and their results shall keep all such information confidential. Except
where the release of such information is conpelled by subpoena or court
order, any such information shall be released only upon a witten

consent voluntarily executed by the enployee. Any consent shall contain
at anmninum the following information:

(a) the nane or nanes of persons authorized to obtain the information;

(b) the purpose of the disclosure;

(c) the precise information to be disclosed; and

(d) the duration of the consent.

2. This section shall not apply to proceedings in which the enpl oyee
is accused of a crimnal violation, nor shall it apply to disciplinary
or judicial proceedings relating to enploynent, or to prospective
enploynent inquiries received fromany | aw enforcenent agency.

8 749. Relation to collective bargaining. 1. Nothing in this article
shall be construed to prohibit, as a subject of collective bargaining,
the establishment and ternms of a program to test enployees for
controlled substances which is consistent with the provisions of this
article.

2. Nothing in this article shall supersede any collective bargaining
agreenent in effect on the effective date of this article. No collective
bargaining agreenent conmmencing on or after the effective date of this
article may authorize testing of enployees for controlled substances
unless it <contains testing procedures which are consistent with the
provisions of this article.

8 750. Applicability. The provisions of this article shall only apply
to police officers enployed in a city with a population of one nmillion
or nore.

8§ 751. Severability. If any provision of this article or the applica-
tion thereof to any enployee or circunstances are held to be invalid,
such invalidity shall not affect other provisions or applications of
this article which can be given effect without the invalid provision or
application, and to this end the provisions of this article are severa-
bl e.

§ 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, effective inmediately the division
of crimnal justice services shall be authorized to adopt any such rules
and regul ati ons deened necessary to effect the provisions of this act.




