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2017- 2018 Regul ar Sessi ons

| N SENATE

March 3, 2017

Introduced by Sens. D AZ, HAMLTON, PARKER -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Codes

AN ACT to anmend the crimnal procedure law, in relation to collatera
consequences of convictions

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Short title. This act shall be known and nay be cited as
the "uniformcollateral consequences of conviction act"”.
8§ 2. The crimnal procedure law is anmended by adding a new article 435
to read as foll ows:
ARTI CLE 435
UNI FORM CO L ATERAL CONSEQUENCES OF CONVI CTI ON ACT
Section 435.00 Definitions.
435.05 Lintation on scope
435.10 |l dentification, collection and publication of [aws
regarding collateral consequences.
435.15 Notice of collateral consequences in pretrial proceeding
and at guilty plea
435.20 Notice of collateral consequences at sentencing and upon
rel ease.
435. 25 Authorization required for collateral sanction; anbiqgui-
ty.
435. 30 Decision to disqualify.
435.35 Effect of conviction by another state or the United
States; relieved or pardoned conviction.
435.40 Order of limted relief.
435.45 Certificate of restoration of rights.
435.50 Col lateral sanctions not subject to order of linmted
relief or certificate of restoration of rights.
435.55 | ssuance, nodification and revocation of order of linted
relief and certificate of restoration of rights.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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435. 60 Reliance on order or certificate as evidence of due care.
435.65 Victims rights.
435. 70 Savings and transitional provisions.

8 435.00 Definitions.

For the purposes of this article, the following terns shall have the
foll owi ng neani ngs:

1. "Collateral consequence" neans a collateral sanction or a disquali-
fication.

2. "Collateral sanction" neans a penalty, disability, or disadvantage,
however denominated, inposed on an individual as a result of the indi-
vidual's conviction of an offense which applies by operation of |aw
whet her or not the penalty, disability, or disadvantage is included in
the judgnent or sentence. The term does not include inprisonnent,
probation, parole., presunptive release, conditional release, post
rel ease supervision, forfeiture, restitution, fine, assessnent. or costs
of prosecution.

3. "Conviction" shall have the neaning ascribed to it in subdivision
thirteen of section 1.20 of this chapter and shall include any adjudi-
cation as a juvenile delinquent. "Convicted" has a correspondi ng nean-
i ng.

4. "Decision-nmaker" neans the state acting through a departnent. agen-
cy. officer, or instrunentality, including a political subdivision
educational institution, board, or conmssion, or its enployees, or a
governnment contractor, including a subcontractor, nmade subject to this
article by contract, by law other than this article, or by ordihance.

5. "Disqualification" neans a penalty, disability, or disadvantage,
however denominated, that an adninistrative agency, governnental offi-
cial, or court in a civil proceeding is authorized, but not required, to
inpose on an individual on grounds relating to the individual's
conviction of an offense.

6. "Ofense" neans a felony, msdeneanor, and |esser i ncl uded
offenses, under the laws of this state, another state, or the United
St at es.

7. "Person" neans an individual, corporation, business trust, estate,
trust, partnership, limted liability conpany, association, joint
venture, public corporation, governnent or governnental subdivision,
agency, or instrunentality, or any other legal or commercial entity.

8. "State" neans a state of the United States, the District of Colum
bia, Puerto Rico, the United States Virgin Islands, or any territory or
insul ar possession subject to the jurisdiction of the United States.

8 435.05 Limtation on scope.

1. This article shall not provide a basis for:

(a) invalidating a plea, conviction, or sentence;

(b) a cause of action for nopney danmmges; or

(c) aclaimfor relief fromor defense to the application of a collat-
eral consequence based on a failure to conply with section 435.10,
435.15 or 435.20 of this article.

2. This article shall not affect:

(a) the duty an individual's attorney owes to the individual

(b) a claimor right of a victimof an offense; or

(c) aright or renedy under law other than this article available to
an individual convicted of an offense.

8 435.10 ldentification, collection and publication of |aws regarding

coll ateral conseguences.
1. The division of crinmnal justice services:
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(a) shall identify or cause to be identified any provision in the
state constitution, laws, and administrative rules which inposes a
collateral sanction or authorizes the inposition of a disqualification
and any provision of law that may afford relief froma collateral conse-
quence;

(b) not later than ninety days after the effective date of this arti-
cle, shall prepare or cause to be prepared a collection of citations to,
and the text or short descriptions of, the provisions identified under
paragraph (a) of this subdivision;

(c) shall update or cause to be updated the collection within sixty
days after each regular session of the |egislature; and

(d) in conplying with paragraphs (a) and (b) of this subdivision, nay
rely on the study of this state's collateral sanctions, disqualifica-
tions, and relief provisions prepared by the national institute of
justice described in section 510 of the court security inprovenent act
of 2007, Pub. L. 110-177.

2. The division of crimnal justice services shall include or cause to
be included the following statenents in a proninent nanner at the begin-
ning of the collection required by subdivision one of this section:

(a) This collection has not been enacted into law and does not have
the force of |aw

(b) An error or omssioninthis collection or in any reference work
cited in this collectionis not a reason for invalidating a plea,
conviction, or sentence or for not inposing a collateral sanction or
authorizing a disqualification.

(c) The laws of other jurisdictions and local nunicipalities which
i npose additional collateral sanctions and authorize additional disqual-
ifications are not included in this collection.

(d) This <collection does not include any |aw or other provision
regarding the inposition of or relief froma collateral sanction or a
di squalification enacted or adopted after the previous tinme the
coll ection was prepared or updated

3. The division of crimnal justice services shall publish or cause to
be published the collection prepared and updated as required by subdivi -
sion one of this section. If available, it shall publish or cause to be
published, as part of the collection, the title and internet address of
the nost recent collection of:

(a) the collateral consequences inposed by federal |aw, and

(b) any provision of federal law that nay afford relief froma collat-
eral consequence..

4. The collection described in subdivision three of this section nust
be available to the public on the internet without charge not later than
thirty days after it is created or updated.

8§ 435.15 Notice of collateral consequences in pretrial proceeding and at
guilty plea.

1. Wien an individual receives fornmal notice that the individual is
charged with an offense, the court shall cause information substantially
simlar to the following to be commnicated to the individual:

NOTI CE OF ADDI TI ONAL [LEGAL CONSEQUENCES

If vou plead guilty or are convicted of an offense you may suffer
additional |egal consequences beyond jail or prison, probation, periods
of parole, presunptive release, conditional release, post-release super-
vision and fines. These consequences may incl ude:

(a) being unable to get or keep sone |licenses, permts, or jobs;

(b) being unable to get or keep benefits such as public housing or
educati on;
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(c) receiving a harsher sentence if you are convicted of another
offense in the future;

(d) having the governnent take your property: and

(e) being unable to vote or possess a firearm

If you are not a United States citizen, a quilty plea or conviction
nmay also result in your deportation, renoval. exclusion from adm ssion
to the United States, or denial of citizenship.

The law may provide ways to obtain sone relief fromthese conse-
quences.

Further information about the consequences of conviction is available
on the internet at the New York state division of crininal justice
services website.

2. Before the court accepts a plea of guilty or nolo contendere from
an individual, the court shall confirmthat the individual received and
understands the notice required by subdivision one of this section and
had an opportunity to discuss the notice with counsel.

8 435.20 Notice of <collateral consequences at sentencing and upon
rel ease.

1. An individual convicted of an offense shall be given notice as
provided in subdivisions two and three of this section:

(a) that collateral consequences may apply because of the conviction;

(b) of the internet address of the collection of |aws published under
subdi vision three of section 435.10 of this article;

(c) that there nmay be ways to obtain relief from collateral conse-
quences;

(d) of contact information for governnment or nonprofit agencies,
groups, or organizations, if any, offering assistance to individuals
seeking relief fromcollateral consequences; and

(e) of when an individual convicted of an offense nmay vote under this
state's | aw.

2. The court shall provide the notice in subdivision one of this
section as a part of sentencing.

3. If an individual is sentenced to inprisonnent or other incarcera-
tion, the officer or agency releasing the individual shall provide the
notice in subdivision one of this section not nore than thirty, and, if
practicable, at least ten, days before rel ease.

8 435.25 Authorization required for collateral sanction; anbiguity.
1. Acollateral sanction nmay be inposed only by statute or ordi nance

or by arule or regulation authorized by |aw and adopted in accordance

with the state administrative procedure act or any other applicable |aw
2. Alaw creating a collateral consequence that is anbiguous as to

whether it inposes a collateral sanction or authorizes a disqualifica-
tion shall be construed as authorizing a disqualification.
8 435.30 Decision to disqualify.

In deciding whether to inpose a disqualification. a decision-maker
shall undertake an individualized assessnment to determ ne whether the
benefit or opportunity at issue should be denied the individual. 1In
meking that decision, the decision-maker may consider, if substantially
related to the benefit or opportunity at issue: the particular facts and
circunstances involved in the offense, and the essential elenents of the
offense. A conviction itself nmay not be considered except as having
established the elenents of the offense. The decision-naker shall also

consider other relevant information, including the effect on third
parties of granting the benefit or opportunity and whether the individ-
ual has been granted relief such as an order of limted relief or a

certificate of restoration of rights.




O©CoOoO~NOUP~WNE

S. 4911 5

§ 435.35 Effect of conviction by another state or the United States;
relieved or pardoned conviction.

1. For purposes of authorizing or inposing a collateral consequence in
this state, a conviction of an offense in a court of another state or
the United States is deened a conviction of the offense in this state
with the sane elenents. If there is no offense in this state with the
sanme el enents, the conviction is deened a conviction of the npbst serious
offense in this state which is established by the elenents of the
offense. A misdeneanor in the jurisdiction of conviction may not be
deened a felony in this state, and an offense |esser than a m sdeneanor
in the jurisdiction of conviction may not be deened a conviction of a
felony or misdeneanor in this state.

2. For purposes of authorizing or inposing a collateral consequence in
this state, a juvenile adjudication in another state or the United
States nmay not be deened a conviction of a felony, nm sdeneanor. or
of fense | esser than a misdeneanor in this state, but may be deenmed a
juvenile adjudication for the delinquent act in this state with the same
elenents. If there is no delinquent act in this state with the sane
elenents, the juvenile adjudication is deened an adjudication of the
nost serious delinquent act inthis state which is established by the
elenents of the offense

3. Aconviction that is reversed., overturned, or otherw se vacated by
a court of conpetent jurisdiction of this state, another state, or the
United States on grounds other than rehabilitation or good behavior nay
not serve as the basis for authorizing or inposing a collateral conse-
quence in this state.

4. A pardon issued by another state or the United States has the sane
effect for purposes of authorizing, inposing, and relieving a collatera
consequence in this state as it has in the issuing jurisdiction

5. A conviction that has been relieved by expungenent, sealing, annul -
nent, set-aside, or vacation by a court of conpetent jurisdiction of
another state or the United States on grounds of rehabilitation or good
behavior, or for which civil rights are restored pursuant to statute,
has the sane effect for purposes of authorizing or inposing collatera
consequences in this state as it has in the jurisdiction of conviction
However, such relief or restoration of civil rights does not relieve
collateral consequences applicable under the law of this state for which
relief could not be granted under section 435.50 of this article or for
which relief was expressly withheld by the court order or by the |law of
the jurisdiction that relieved the conviction. An individual convicted
in another jurisdiction may seek relief under section 435.40 or 435.45
of this article fromany collateral consequence for which relief was not
granted in the issuing jurisdiction, other than those listed in section
435.50 of this article, and the court shall consider that the conviction
was relieved or civil rights restored in deciding whether to issue an
order of |limted relief or certificate of restoration of rights.

6. A charge or prosecution in any jurisdiction which has been finally
termnated without a conviction and inposition of sentence based on
participation in a deferred adjudication or diversion programnay not
serve as the basis for authorizing or inposing a collateral consequence
in this state. This subdivision shall not affect the validity of any
restriction or condition inposed by law as part of participationin the
deferred adjudication or diversion program before or after the term -
nation of the charge or prosecution.

8 435.40 Order of limted relief.
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1. An individual convicted of an offense nay petition for an order of
limted relief fromone or nore collateral sanctions related to enpl oy-
nent. education, housing. public benefits, or occupational |icensing.
The petition nay be presented to the:

(a) sentencing court at or before sentencing; or

(b) the division of crimnal justice services at any tine after
sentencing..

2. Except as otherwi se provided in section 435.50 of this article, the
court or the division of crimnal justice services may issue an order of
limted relief relieving one or nore of the collateral sanctions
described in subdivision one of this section if, after reviewing the
petition, the individual's crimnal history, any filing by a victim
under section 435.65 of this article or a prosecutor, and any other
relevant evidence, it finds the individual has established by a prepon-
derance of the evidence that:

(a) granting the petition wll materially assist the individual in
obtai ning or maintaining enploynent, education, housing, public bene-
fits, or occupational licensing;

(b) the individual has substantial need for the relief requested in
order to live a lawabiding life; and

(c) granting the petition would not pose an unreasonable risk to the
safety or welfare of the public or any individual

3. The order of limted relief nust specify:

(a) the collateral sanction fromwhich relief is granted; and

(b) any restriction inposed pursuant to subdivision one of section
435.55 of this article.

4. An order of limted relief relieves a collateral sanction to the
extent provided in the order.

5. If a «collateral sanction has been relieved pursuant to this
section, a decision-maker may consider the conduct underlying a
conviction as provided in section 435.30 of this article.

8 435.45 Certificate of restoration of rights.

1. An individual convicted of an offense may petition the division of
crimnal justice services for a certificate of restoration of rights
relieving collateral sanctions not sooner than three years after the
individual's nost recent conviction of a felony or misdeneanor in any
jurisdiction, or not sooner than three yvears after the individual's
rel ease fromconfinenent pursuant to a crinmnal sentence in any juris-
diction, whichever is later.

2. Except as otherwi se provided in section 435.50 of this article, the
division of crimnal justice services nay issue a certificate of resto-
ration of rights if, after reviewing the petition, the individual's
crimnal history, any filing by a victimunder section 435.65 of this
article or a prosecutor, and any other relevant evidence, it finds the
indi vidual has established by a preponderance of the evidence that:

(a) the individual is engaged in, or seeking to engage in. a |awful
occupation or activity, including enploynent, training, education, or

rehabilitative prograns, or the individual otherwi se has a lawful source

of support;
(b) the individual is not in violation of the terns of any crim nal
sentence, or that any failure to conply is justified, excused. involun-

tary, or insubstantial;

(c) acrimnal charge is not pending against the individual; and

(d) granting the petition would not pose an unreasonable risk to the
safety or welfare of the public or any individual
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3. Acertificate of restoration of rights nust specify any restriction
i nposed and collateral sanction fromwhich relief has not been granted
under subdi vi sion one of section 435.55 of this article.

4. A certificate of restoration of rights relieves all collatera
sanctions, except those listed in section 435.50 of this article and any
others specifically excluded in the certificate.

5. If a collateral sanction has been relieved pursuant to this
section, a decision-naker nmay consider the conduct underlying a
conviction as provided in section 435.30 of this article.

8 435.50 Collateral sanctions not subject to order of limted relief or
certificate of restoration of rights.

An order of limted relief or certificate of restoration of rights nmay
not be issued to relieve the following collateral sanctions:

1. requirenents inposed by article six-C of the correction |law, the
sex offender registration act;

2. a notor vehicle license suspension, revocation, Jlimtation, or
ineligibility pursuant to article twenty or thirty-one of the vehicle
and traffic law, for which restoration or relief is otherw se avail able;
or

3. ineligibility for enploynent pursuant to any law, rule or requ-
lation of this state.

8§ 435.55 Issuance, nodification and revocation of order of limted
relief and certificate of restoration of rights.

1. When a petition is filed under section 435.40 or 435.45 of this

article, including a petition for enlargenent of an existing order of
limted relief or certificate of restoration of rights, the division of
crimnal justice services shall notify the prosecuting office of the

offense giving rise to the collateral consequence fromwhich relief 1is
sought and, if the conviction was not obtained in a court of this state,
the office of the New York state attorney general. The court nmy issue
an order and the division of crimnal justice services mmy issue an
order or certificate subject to restriction, condition, or additiona
requirenent. Wien issuing, denying, nodifying, or revoking an order or
certificate, the division of crinmnal justice services nay inpose condi -
tions for reapplication.

2. The division of crinmnal justice services nay restrict or revoke an
order of limted relief or certificate of restoration of rights it
issued or an order of limted relief issued by a court in this state if
it finds just cause by a preponderance of the evidence. Just cause
includes subsequent conviction of a felony in this state or of an
offense in another jurisdiction that is deened a felony in this state
under subdi vision one of section 435.35 of this article. An order of
restriction or revocation my be issued:

(a) on notion of the division of crimnal justice services, the office
of the prosecutor that obtained the conviction, or a governnent agency

desi gnated by that prosecutor
(b) after notice to the individual and any prosecutor that has

appeared in the matter; and
(c) after a hearing pursuant to article seventy-eight of the civil
practice law and rules if requested by the individual or the prosecutor
that nmade the notion or any prosecutor that has appeared in the matter.
(d) The court or the division of crimnal justice services shall order

any test, report, investigation, or disclosure by the individual it
reasonably believes necessary to its decision to issue, nodify. or
revoke an order of limted relief or certificate of restoration of

rights. If there are material disputed issues of fact or law, the indi-
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vidual and any prosecutor notified under subdivision one of this section
or another prosecutorial agency designated by a prosecutor notified
under subdi vision one of this section nay subnit evidence and be heard
on those issues.

(e) The division of crimnal justice services shall maintain a public
record of the issuance, nodification, and revocation of orders of |limt-
ed relief and certificates of restoration of rights. The crimnal histo-
ry record system of the division of crinmnal justice services nust
include issuance, nodification, and revocation of orders and certif-
icates.

(f) The division of crimnal justice services may promul gate rules and
regulations for application, determnation, nodification, and revocation
of orders of limted relief and certificates of restoration of rights,
in accordance wth article seventy-eight of the civil practice | aw and
rul es.

8§ 435.60 Reliance on order or certificate as evidence of due care.

In a judicial or adnministrative proceeding alleging negligence or
other fault, an order of linmted relief or a certificate of restoration
of rights may be introduced as evidence of a person's due care in
hiring, retaining. licensing, leasing to, admtting to a school or
program or otherw se transacting business or engaging in activity wth
the individual to whomthe order was issued, if the person knew of the
order or certificate at the tine of the alleged negligence or other
fault.

8 435.65 Victinms rights.

A victim of an offense may participate in a proceeding for issuance,
nodi fication or revocation of an order of |linmted relief or a certif-
icate of restoration of rights to the extent pernmitted by the rules or
regul ations pronulgated by the division of crimnal justice services.

8 435.70 Savings and transitional provisions.
1. This article applies to collateral consequences whenever enacted or

i nposed, unless the law creating the collateral consequence expressly
states that this article does not apply.

2. This article does not invalidate the inposition of a collatera
sanction on an individual before the effective date of this article, but
a collateral sanction validly inposed before the effective date of this
article may be the subject of relief under this article.

§ 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw;, provided, however, that effective i mediate-
ly, the addition, anendnent and/or repeal of any rule or regulation
necessary for the inplenmentation of this act onits effective date is
aut hori zed to be made on or before such date.




