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STATE OF NEW YORK

4766

2017- 2018 Regul ar Sessi ons

| N SENATE

February 27, 2017

Introduced by Sen. AVELLA -- (at request of the Ofice of Court Admnis-
tration) -- read twice and ordered printed, and when printed to be
conmitted to the Conmittee on Children and Families

AN ACT to anend the fanmily court act, in relation to sealing and
expungenment of records in persons in need of supervision cases in the
fam |y court

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 783 of the famly court act is anended to read as
fol | ows:

§ 783. Use of [+eece+rd] records in other court; sealing and expungenent
of records. (a) Neither the fact that a person was before the famly

court under this article for a hearing nor any confession, adn ssion or
statenment made by himor her to the court or to any officer thereof in
any stage of the proceeding is adm ssible as evidence agai nst himor her

or his or her interests in any other court. [Arether—cout—hR—irposing

]

(b) For purposes of this section, "sealing" shall nean that all offi-
cial records and papers, including judgnents and orders of the court,
but not including public court decisions or opinions or records and
briefs on appeal. relating to the arrest, prosecution and court
proceedings and records of the probation service and designated | ead
agency, including all duplicates or copies thereof, on file wth the
court, police departnent and | aw enforcenent agency. probation service

designated |lead agency and presentnent agency, if any, shall be
protected from public inspection and, except as provided in paragraphs
(v) and (vi) of subdivision (c) of this section, shall not be nnde

available to any person or public or private agency.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(c) Automatic sealing of a proceeding under this article that is
terminated in favor of the respondent. (i) Upon termination of a
proceeding under this article in favor of the respondent., the clerk of
the court shall imrediately notify and direct the directors of the
appropriate probation departnent, designated |ead agency pursuant to
section seven hundred thirty-five of this article and, if a presentnent
agency represented the petitioner in the proceeding, such agency, that
the proceeding has termnated in favor of the respondent and that the
records, if any, of such action or proceeding on file with such offices
shall be sealed. |If the respondent had been the subject of a warrant or
an _arrest in connection with the proceeding, or |aw enforcenent was the
referring agency or petitioner pursuant to section seven hundred thir-
ty-three of this article, the notice shall also be sent to the appropri-
ate police departnent or |aw enforcenent agency. Upon receipt of such
notification, the records shall be sealed in accordance w th subdivi sion
(b) of this section. The attorney for the respondent shall be notified
by the clerk of the court in witing of the date and agencies and
departnents to which such notifications were sent.

(ii) For the purposes of this section., a proceeding under this article
shall be considered termnated in favor of a respondent where the
proceedi ng _has been:

(A) diverted prior to the filing of a petition pursuant to subdivVvision
(g) of section seven hundred thirty-five of this article or subseguent
to the filing of a petition pursuant to subdivision (b) of section seven
hundred forty-two of this article; or

(B) withdrawn or disnmissed for failure to prosecute, or for any other
reason at any stage; or

(©O dismissed following an adjournnent in contenplation of disnissa
pursuant to subdivision (a) of section seven hundred forty-nine of this
article.

(iii) 1f, wth respect to a respondent who had been the subject of a
warrant or an arrest in connection with the proceeding, or law enforce-
nent was the referring agency, the designated | ead agency diverts a case
either prior to or subsequent to the filing of a petition under this
article, the designated lead agency shall notify the appropriate
probation service and police departnment or |aw enforcenent agency in
witing of such diversion. Upon receipt of such notification, the
probation service and police departnent or | aw enforcenent agency shal
seal any records in accordance with subdivision (b) of this section in
the sanme manner as is required thereunder with respect to an order of a
court.

(iv) If, following the referral of a proceeding under this article for
the filing of a petition, the petitioner or, if represented by a
presentnent agency, such agency., elects not to file a petition under
this article, the petitioner or, if applicable, the presentnent agency,
shall notify the appropriate probation service and designated | ead agen-
cy of such determ nation. Such notification nay be on a form prescribed
by the chief admnistrator of the courts and nay be transmtted by el ec-
tronic neans. |If the respondent had been the subject of a warrant or an
arrest in connection with the proceeding, or |aw enforcenent was the
referring agency, the notification shall also be sent to the appropriate
police departnment or law enforcenent agency. Upon receipt of such
notification, the records shall be sealed in accordance wi th subdivi sion
(b) of this section in the sane manner as is required thereunder with
respect to an order of a court, provided, however, that the designated
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lead agency may have access to its own records in accordance with para-
graph (v) of this subdivision.

(v) Wiere a proceeding has been diverted pursuant to subparagraph (A)
of paragraph (ii) of this subdivision or where a proceeding has been
referred for the filing of a petition but the potential petitioner or,
if represented by a presentnent agency, such agency. elects not to file
a petition in accordance with paragraph (iv) of this subdivision, the
desi gnated | ead agency shall seal its records under this section, but
shall have access to its own records:

(A) where there is continuing or subsequent contact with the child
under this article; or

(B) in a proceeding in which the designated | ead agency is the |ocal
departnment of social services, where the infornmation in necessary for
such departnment to determ ne what services had been arranged or provided
to the famly or where the conm ssioner determnes that the infornmation
is necessary in order for the comm ssioner of such departnent to conply
with section four hundred twenty-two-a of the social services |aw

(vi) Records sealed under this section shall be nade available to the
juvenile or his or her agent and., where the petitioner or potential
petitioner is a parent or other person legally responsible for the juve-
nile's care, such parent or other person. No statenent nade to a desig-
nated lead agency by the juvenile or his or her parent or other person
legally responsible that is contained in a record sealed under this
section shall be adnmissible in any court proceeding, except upon the
consent or at the request, respectively, of the juvenile or his or her
parent or other person legally responsible for the juvenile's care.

(vii) A respondent in whose favor a proceeding was termnated prior to
the effective date of this paragraph may, upon nption, apply to the
court, upon not |less than twenty days notice to the petitioner or (where
the petitioner is represented by a presentnent agency) such agency, for
an order granting the relief set forth in paragraph (i) of this subdivi-
sion. Were a proceeding under this article was terminated in favor of
the respondent in accordance with paragraph (iii) or (iv) of this subdi-
vision prior to the effective date of this paragraph, the respondent nay
apply to the designated | ead agency, petitioner or presentnent agency,
as applicable, for a notification as described in such paragraphs grant-
ing the relief set forth therein and such notification shall be granted.

(d) Mtion to seal after an adjudication and disposition. (i) If an
action has resulted in an adjudication and disposition under this arti-
cle, the court may, in the interest of justice and upon notion of the
respondent, order the sealing of the records and proceedi ngs.

(ii) Such notion must be in witing and may be filed at any tinme
subsequent to the conclusion of the period of the disposition, includ-
ing, but not limted to, the expiration of the period of placenent,
suspended judgnent., order of protection or probation or any extension
thereof. Notice of such notion shall be served not less than eight days
prior to the return date of the notion upon the petitioner or, if the
petitioner was represented by a presentnent agency, such agency. Answer -
ing affidavits shall be served at |l east two days before the return date.

(iii) The court shall set forth in a witten order its reasons for
granting or denying the notion. |f the court grants the notion, al
court records, as well as all records in the possession of the desig-
nated lead agency, the probation service, the presentnent agency., if
any, and, if the respondent had been the subject of a warrant or an
arrest in connection wth the proceeding, or if the police or |aw

enforcenent agency was the referring agency or petitioner pursuant to
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section seven hundred thirty-three of this article, the appropriate
police or |law enforcenent agency, shall be sealed in accordance with
subdivision (b) of this section.

(e) Expungenent of court records. Nothing contained in this article
shall preclude the court's use of its inherent power to order the
expungenent of court records.

§ 2. Section 784 of the famly court act is anended to read as
fol | ows:

8§ 784. Use of police records. Al police records relating to the
arrest and disposition of any person under this article shall be kept in
files separate and apart fromthe arrests of adults and shall be with-
held from public inspection, but such records shall be open to
i nspecti on upon good cause shown by the parent, guardian, next friend or
attorney of that person upon the witten order of a judge of the famly

court in the county i n which the_order mas_nade [9#?—+i——Lhe—fpe¢sgn——+s

Mﬁ&—@@ﬂ##ﬁ%éwﬂ.
8 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw.



