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STATE OF NEW YORK

4765

2017- 2018 Regul ar Sessi ons

| N SENATE

February 27, 2017

Introduced by Sen. AVELLA -- (at request of the Ofice of Court Admnis-
tration) -- read twice and ordered printed, and when printed to be
conmitted to the Conmittee on Children and Families

AN ACT to anend the donmestic relations law, the famly court act and the
social services law, in relation to conditional surrenders of parenta
rights in famly and surrogate's court

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1 and 2 of section 112-b of the domestic
relations |law, subdivision 1 as added by section 63 of part A of chapter
3 of the laws of 2005 and subdivision 2 as amended by chapter 41 of the
| aws of 2010, are anmended to read as follows:

1. Nothing in this section shall be construed to prohibit the parties
to a proceeding under this chapter from entering into an agreenent
regardi ng communi cation with or contact between an adoptive child, adop-
tive parent or parents and a birth parent or parents and/or the adoptive
child's biological siblings or half-siblings, provided, however, that
such an agreenent shall not be legally enforceable unless the judicia
approval of the agreenent has been incorporated into a witten order
entered by the court in accordance with subdivision two of this section

2. Agreerents regardi ng conmuni cati on or contact between an adoptive
child, adoptive parent or parents, and a birth parent or parents and/or
bi ol ogi cal siblings or half-siblings of an adoptive child shall not be
legally enforceable wunless the ternms of the agreenent are incorporated
into a witten court order entered in accordance with the provisions of
this section. An agreenent for contact or comrunication between the
child and his or her siblings or half-siblings where the child and/or
siblings or half-siblings are fourteen years of age or older shall not
be enforceable unless such child and such sibling or half-sibling
consent to the agreement in witing. The court shall not incorporate an
agreenment regardi ng conmuni cation or contact into an order unless the
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terns and conditions of the agreenent have been set forth in witing and
consented to in witing by the parties to the agreement, including the
attorney representing the adoptive child. The court shall not enter a
proposed order unless the court in which the surrender was executed or
the court that approved the surrender of the child determ ned and stated
inits order that the comunication with or contact between the adoptive
child, the prospective adoptive parent or parents and a birth parent or
parents and/or biological siblings or half-siblings, as agreed upon and
as set forth in the agreement, would be in the adoptive child s best
interests. Notwithstanding any other provision of law, a copy of the
order entered pursuant to this section incorporating the post-adoption
contact agreenment shall be given to all parties who have agreed to the
terns and conditions of such order.

Wth respect to surrenders executed on or after January first, two
thousand eighteen, an agreenent regarding communication or contact
followi ng an adoption is only enforceable if approval of the agreenent
has been incorporated into an order in conjunction with a surrender
executed before a judge; provided, however, that an agreenent regarding
communi cation or contact following an adoption of a child froman
aut hori zed agency nmade in conjunction with an extra-judicial surrender
may be enforceable if the follow ng additional conditions have been net:
(i) the party or parties surrendering the child attest in a sworn affi-
davit that it would be an undue hardship to appear in court to execute
the surrender; and (ii) the party or parties surrendering the child were
represented by counsel and such counsel was present at the execution of
the surrender and informed the surrendering party or parties of the
requirenments for enforceability of the post-adoption contact agreenent.

8 2. Paragraph (iv) of subdivision (a) of section 262 of the famly
court act, as anended by chapter 3 of the laws of 2012, is anended to
read as foll ows:

(iv) the parent or person legally responsible, foster parent, or other
person having physical or |egal custody of the child in any proceeding
under article ten or ten-A of this act or section three hundred fifty-
eight-a, three hundred eighty-three-c, three hundred eighty-four or
three hundred eighty-four-b of the social services |law, and a non-cust o-
dial parent or grandparent served with notice pursuant to paragraph (e)
of subdivision two of section three hundred ei ghty-four-a of the social
services | aw,

§ 3. Paragraph (b) of subdivision 2 of section 383-c of the social
services law, as anended by chapter 41 of the laws of 2010, is anended
to read as foll ows:

(b) (i) If a surrender instrunment designates a particular person or
persons who wll adopt a «child, such person or persons, the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child's attorney[~] nmay enter into a witten agree-
ment providing for communication or contact between the child and the
child' s parent or parents on such terns and conditions as may be agreed
to by the parties. Such terns and conditions shall be set forth in wit-
ing and consented to in witing by the parties to the agreenent, includ-
ing the attorney representing the child.

(ii) If a surrender instrunment does not designate a particular person
or persons who will adopt the child, then the child's birth parent or
parents, the authorized agency having care and custody of the child and
the child's attorney may enter into a witten agreenent providing for
communi cation or contact, on such terns and conditions as may be agreed
to by the parties. Such terns and conditions shall be set forth in wit-




OCOO~NOUIRWNPEF

S. 4765 3

ing and consented to in witing by the parties to the agreenent, includ-
ing the attorney representing the child.

(iii) Such agreenment also may provide terns and conditions for comu-
nication with or contact between the child and the <child' s biological
siblings or half-siblings, if any. If any such sibling or half-sibling
is fourteen years of age or older, such terms and conditions shall not
be enforceable wunless such sibling or half-sibling consents to the
agreenment in witing.

(iv) If the court before which the surrender instrunent is presented
for approval determ nes that the agreenent concerni ng conmmunication and

contact is in the child' s best interests, the court shall approve the
agreement and incorporate such approval into a witten court order, a
copy of which shall be given to the parties. |If the court does not

approve the agreenent, the court nay nonethel ess approve the surrender;
provi ded, however, that the birth parent or parents executing the
surrender instrunment shall be infornmed that the agreenent is not
enforceable in a court of law and shall be given the opportunity at that
time to withdraw such instrunent.

(v) Enforcenment of any agreenent prior to the adoption of the <child
shall be in accordance wth subdivision (b) of section one thousand
fifty-five-a of the famly court act. Subsequent to the adoption of the
child, enforcenent of any agreenent shall be in accordance with section
one hundred twel ve-b of the donestic relations |aw.

8 4. Subdivision 4 of section 383-c of the social services law is
anended by addi ng a new paragraph (g) to read as foll ows:

(g) A surrender of a child, executed on or after January first, two
thousand eighteen, which is made in conjunction wth an agreenent
containing conditions, including, but not limted to, identifying the
prospective adoptive parent or parents or prescribing comunication or
contact with the child and the adoptive parent or parents and/or between
the child and his or her biological siblings or half-siblings follow ng
the surrender and adoption of the child shall be executed before a
judge; provided, however, that such an agreenent nade in conjunction
with an extra-judicial surrender executed after such date my be
enforceable if the following conditions have been met in addition to
those delineated in paragraph (b) of this subdivision: (i) the party or
parties surrendering the child attest in a sworn affidavit that it would
be an undue hardship to appear in court to execute the surrender; and
(ii) the party or parties surrendering the child were represented by
counsel and such counsel was present at the execution of the surrender
and informed the surrendering party or parties of the requirenents for
enforceability of the agreenent.

8 5. Subparagraphs (ii) and (iii) of paragraph (b) of subdivision 5 of
section 383-c of the social services | aw, subparagraph (ii) as anended
by chapter 601 of the laws of 1994 and subparagraph (iii) as added by
chapter 479 of the laws of 1990, are anended to read as foll ows:

(ii) that the parent is giving up all rights to have custody, visit
with, speak with, wite to or learn about the child, forever, unless the
parties have agreed to different terns pursuant to subdivision two of
this section[~] and unless such terns are witten in the surrender or
are witten in an agreenent approved by the court in an order in accord-
ance with such subdivision, or, if the parent registers wth the
adoption information register, as specified in section forty-one hundred
thirty-eight-d of the public health law, that the parent nmay be
contacted at anytine after the child reaches the age of eighteen years,
but only if both the parent and the adult child so choose;
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(iii) that the child will be adopted w thout the parent's consent and
wi thout further notice to the parent, and will be adopted by any person
that the agency chooses, unless the surrender paper or an agreenent
approved by the court in an order in accordance with subdivision two of
this section contains the nane of the person or persons who will be
adopting the child; and

§ 6. Paragraph (b) of subdivision 2 of section 384 of the social
services law, as anended by chapter 41 of the laws of 2010, is anended
to read as foll ows:

(b) (i) If a surrender instrunment designates a particular person or
persons who wll adopt a «child, such person or persons, the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child's attorney[~] nmay enter into a witten agree-
ment providing for communication or contact between the child and the
child' s parent or parents on such terns and conditions as may be agreed
to by the parties. Such terns and conditions shall be set forth in wit-
ing and consented to in witing by the parties to the agreenent, includ-
ing the attorney representing the child.

(ii) |If a surrender instrunment does not designate a particular person
or persons who will adopt the child, then the child's birth parent or
parents, the authorized agency having care and custody of the child and
the child's attorney may enter into a witten agreenent providing for
communi cation or contact, on such terns and conditions as may be agreed
to by the parties. Such terns and conditions shall be set forth in wit-
ing and consented to in witing by the parties to the agreenent, includ-
ing the attorney representing the child.

(iii) Such agreenent also may provide terns and conditions for comu-
nication with or contact between the child and the child' s biol ogical
sibling or half-sibling, if any. |If the child or any such sibling or
hal f-sibling is fourteen years of age or ol der, [such—terrws—and—condi—
t+ons] an agreenent for contact or communication between the child and
his or her siblings or half-siblings shall not be enforceabl e unless
such child, sibling or half-sibling consents to the agreenent in wit-
i ng.

(iv) If the court before which the surrender instrunent is presented
for execution or approval, determines that the agreenment [ecercerning
cormR-cat-on—and—eontact] is in the child s best interests, the court
shal | approve the agreement and incorporate such approval into a witten
court order, a copy of which shall be given to the parties. If the court
does not approve the agreenment, the court may nonetheless approve the
surrender; provided, however, that the birth parent or parents executing
the surrender instrument shall be inforned that the agreenent is not
enforceable in a court of law and shall be given the opportunity at that
time to withdraw such instrunent. Enforcenent of any agreenent prior to
the adoption of the child shall be in accordance with subdivision (b) of
section one thousand fifty-five-a of the fam |y court act. Subsequent to
the adoption of the <child, enforcenment of any agreenent shall be in
accordance with section one hundred twelve-b of the donestic relations
| aw.

§ 7. Subdivision 3 of section 384 of the social services |law, as
anended by chapter 479 of the laws of 1990, the opening paragraph as
anended by chapter 185 of the |laws of 2006, the fifth undesi gnated para-
graph as added by chapter 680 of the laws of 2007, the sixth undesig-
nat ed paragraph and the cl osi ng paragraph as added by chapter 76 of the
|l aws of 2002, and subparagraphs (i) and (ii) of the sixth undesignated
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par agraph as amended by chapter 41 of the laws of 2010, is anended to
read as foll ows:
3. Instrunment and intervention. (a) The instrument herein provided

shal |l be executed and acknow edged [{&)}] (i) before any judge or surro-
gate in this state having jurisdiction over adoption proceedi ngs, except
that if the child is being surrendered as a result of, or in connection
with, a proceeding before the famly court pursuant to article ten or
ten-A of the famly court act, the instrunment shall be executed and
acknow edged in the famly court that exercised jurisdiction over such
proceedi ng and shall be assigned, wherever practicable, to the judge who
| ast presided over such proceeding; or [&8)}] (ii) in the presence of one
or nore w tnesses and acknow edged by such wi tness or witnesses, in the
| atter case before a notary public or other officer authorized to take
proof of deeds, and shall be recorded in the office of the county clerk
in the county where such instrument is executed, or where the principa
of fice of such authorized agency is located, in a book which such county
clerk shall provide and shall keep under seal.

(b) A surrender of a child, executed on or after January first, two
t housand eighteen, which is made in conjunction wth an agreenent
containing conditions, including, but not linmited to, identifying the
prospective adoptive parent or parents or prescribing comunication or
contact with the child and the adoptive parent or parents and/or between
the child and his or her biological siblings or half-siblings follow ng
the surrender and adoption of the child shall be executed before a
judge; provided, however, that such an agreenent made in conjunction
with an extra-judicial surrender executed after such date my be
enforceable if the following conditions have been nmet in addition to
those delineated in paragraph (b) of subdivision two of this section:

(i) the party or parties surrendering the child attest in a sworn
affidavit that it would be an undue hardship to appear in court to
execute the surrender:; and

(ii) the party or parties surrendering the child were represented by
counsel and such counsel was present at the execution of the surrender
and inforned the surrendering party or parties of the requirenents for
enforceability of the agreenent.

(c) Such record shall be subject to inspection and exani nation only as
provided in subdivisions three and four of section three hundred seven-
ty-two of this title.

(d) Notwi thstanding any other provision of law, if the parent surren-
dering the child for adoption is in foster care the instrunent shall be
executed before a judge of the famly court.

(e) VWhenever the termsurrender or surrender instrunent is used in any
law relating to the adoption of children who are not in foster care, it
shall mean and refer exclusively to the instrunent [hereirabove]
described in this subdivision for the commitment of the guardianship of
the person and the custody of a child to an authorized agency by his or
her parents, parent or guardian; and in no case shall it be deemed to
apply to any instrunent purporting to commit the guardianship of the
person and the custody of a child to any person other than an authorized
agency, nor shall such termor the provisions of this section be deened
to apply to any instrunment transferring the care and custody of a child
to an authorized agency pursuant to section three hundred eighty-four-a
of this [ehapter] title.

(f)(i) Any person or persons having custody of a child for the purpose
of adoption through an authorized agency shall be permtted as a matter
of right, as an interested party, to intervene in any proceeding
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commenced to set aside a surrender purporting to commit a guardi anship
of the person or custody of a child executed wunder the provisions of
this section. Such intervention may be nmade anonymously or in the true
nane of said person.

(ii) Any person or persons having custody for nore than twel ve nmont hs
t hrough an aut hori zed agency for the purpose of foster care shall be
permitted as a natter of right, as an interested party, to intervene in
any proceedi ng commenced to set aside a surrender purporting to conmt
t he guardi anship of the person and custody of a child executed under the
provi sions of this section. Such intervention may be nade anonynously or
in the true nane of said person or persons having custody of the child
for the purpose of foster care.

(g) A copy of such surrender shall be given to [sueh] the
parent upon the execution thereof. The surrender shall include the
following statenment: "I, (name of surrendering parent), this __ day of
, , have received a copy of this surrender. (Signature of
surrendering parent)". Such surrendering parent shall so acknow edge the
delivery and the date of the delivery in witing on the surrender.

(h) Where the parties have agreed that the surrender shall be subject
to conditions pursuant to subdivision two of this section, the instru-
ment shall further state in plain | anguage that:

(i) the authorized agency shall notify the parent, unless such notice
is expressly waived by a statenent witten by the parent and appended to
or included in such instrunment, the attorney for the child and the court
that approved the surrender within twenty days of any substantial fail-
ure of a material condition of the surrender prior to the finalization
of the adoption of the child; and

(ii) except for good cause shown, the authorized agency shall file a
petition on notice to the parent unless notice is expressly waived by a
statenent witten by the parent and appended to or included in such
instrunent and the child's attorney in accordance with section one thou-
sand fifty-five-a of the famly court act within thirty days of such
failure, in order for the court to review such failure and, where neces-
sary, to hold a hearing; provided, however, that, in the absence of such
filing, the parent and/or attorney for the child may file such a peti-
tion at any time up to sixty days after notification of such failure.
Such petition filed by a parent or attorney for the child nmust be filed
prior to the child' s adoption; and

(iii) the parent is obligated to provide the authorized agency with a
designated nmiling address, as well as any subsequent changes in such
address, at which the parent may receive notices regarding any substan-
tial failure of a mterial condition, unless such notification is
expressly waived by a statenent witten by the parent and appended to or
i ncluded in such instrunent.

Nothing in this paragraph shall linmt the notice on the instrunent
with respect to a failure to conmply with a material condition of a
surrender subsequent to the finalization of the adoption of the child.

§ 8. Subdivision 4 of section 384 of the social services law, as
anended by chapter 185 of the laws of 2006, is anended to read as
fol | ows:

4. Upon petition by an authorized agency, a judge of the fanmly court,
or a surrogate, may approve such surrender, on such notice to such
persons as the surrogate or judge may in his or her discretion
prescribe. If the child is being surrendered as a result of, or in
connection wth, a proceeding before the famly court pursuant to arti-
cle ten or ten-A of the famly court act, the petition shall be filed in

e surrendering
[
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the famly court that exercised jurisdiction over such proceeding and

shall be assigned, wherever practicable, to the judge who | ast presided
over such proceeding. The petition shall set forth the names and |ast
known addresses of all persons required to be given notice of the

proceedi ng, pursuant to section three hundred eighty-four-c of this
title, and there shall be shown by the petition or by affidavit or other
proof satisfactory to the court that there are no persons other than
those set forth in the petition who are entitled to notice pursuant to
such section. At the tine that a parent appears before a judge or surro-
gate to execute and acknow edge a surrender or for the judge to approve
a surrender, the judge or surrogate shall inform such parent of the
right to be represented by legal counsel of the parent's own choosing
and of the right to obtain supportive counseling and of any right to
have counsel assigned pursuant to section twd hundred sixty-two of the
fam ly court act, section four hundred seven of the surrogate's court
procedure act, or section thirty-five of the judiciary law. No person
who has received such notice and been afforded an opportunity to be
heard may challenge the validity of a surrender approved pursuant to
this subdivision in any other proceeding. However, this subdivision
shall not be deened to require approval of a surrender by a surrogate or
judge for such surrender to be valid, provided, however, that an agree-
nent made in conjunction with a surrender that contains conditions,
including, but not Jlimted to, identifying the prospective adoptive
parent or parents or prescribing conmunication or contact with the child
and the adoptive parent or parents and/or between the child and his or
her biological siblings or half-siblings follow ng the surrender and
adoption of the child shall be enforceable in a court of lawonly if the
requirenents of subdivisions two and three of this section have been
net.

8§ 9. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.




