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STATE OF NEW YORK

4344

2017- 2018 Regul ar Sessi ons

| N SENATE

February 10, 2017

Introduced by Sen. SAVINO -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Civil Service and Pensions

AN ACT to anend the retirenent and social security law and the state
finance law, in relation to enacting the New York state secure choice
savi ngs program act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "New York state secure choice savings program act".
8§ 2. The retirenment and social security law is anended by adding a new
article 14-C to read as foll ows:
ARTICLE 14-C
NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM
Section 570. Definitions.
571. Program established.
572. Conposition of the board.
573. Fiduciary duty.
574. Duties of the board.
575. Ri sk nanhagenent.
576. lInvestnent firns.
577. lnvestnent options.
578. Benefits.
579. Enployer and enployee infornation packets and disclosure
forns.
580. Programinplenentation and enroll nent.
581. Paynents.
582. Duty and liability of the state.
583. Duty and liability of participating enployers.
584. Audit and reports.
585. Penalties.
586. Del ayed inpl enmentation.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD05116- 01-7
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8 570. Definitions. Al terns shall have the sane neani hg as when used
in a conparable context in the Internal Revenue Code. As used in this
article, the following terns shall have the foll owi ng neani ngs:

1. "Board" shall nean the New York secure choice savings board estab-
lished under this article.

2. "Superintendent" shall nean the superintendent of the departnent of
financial services.

2-a. "Conptroller"” shall nean the conptroller of the state.

3. "Enployee" shall mean any individual who is eighteen years of age
or older, who is enployed by an enployer, and who earned wages worki ng
for an enployer in New York state during a cal endar year

4. "Enployer" shall nean a person or entity engaged in a business,
industry, profession., trade, or other enterprise in New York state,
whet her for profit or not for profit, that (i) has at all tinmes during
the previous calendar year enployed at least twenty-five enployees in
the state, (ii) has been in business at |least two years, and (iii) has
not offered a qualified retirenent plan, including, but not limted to,
a plan qualified under sections 401(a), 401(k), 403(a), 403(b), 408(Kk),
408(p) or 457(b) of the Internal Revenue Code of 1986 in the preceding
two vears.

5. "Enrollee" shall nmean any enployee who is enrolled in the program

6. "Fund" shall nean the New York state secure choice savings program
fund.

7. "Internal Revenue Code" shall nean the Internal Revenue Code of
1986, or any successor law, in effect for the cal endar year

8. "IRA" shall nean a Roth IRA (individual retirenent account).

9. "Participating enployer" shall nean an enployer or small enployer
that provides a payroll deposit retirenent savings arrangenent as
provided for by this article for its enployees who are enrollees in the
program.

10. "Payroll deposit retirenent savings arrangenent"” shall nean an

arrangenent by which a participating enployer allows enrollees to remt
payroll deduction contributions to the program

11. "Programi’ shall nean the New York state secure choice savings
progr am

12. "Small enployer" shall nean a person or entity engaged in a busi-
ness., industry, profession., trade, or other enterprise in New York

state, whether for profit or not for profit, that (i) enployed |ess than
twenty-five enployees at any one tine in the state throughout the previ-
ous calendar year, or (ii) has been in business less than two years or
both itenms (i) and (ii), but that notifies the conptroller that it is
interested in being a participating enployer.

13. "Wages" neans any conpensation wthin the neaning of section
219(f)(1) of the Internal Revenue Code that is received by an enrollee
froma participating enployer during the cal endar year.

8 571. Programestablished. Aretirenment savings programin the form
of an automatic enrollnment payroll deduction IRA, known as the New York
state secure choice savings program is hereby established and shall be
adm nistered by the board for the purpose of pronmoting greater retire-
nent savings for private-sector enployees in a convenient, |lowcost, and
portabl e manner.

8 572. Conposition of the board. There is hereby created the New York
state secure choice savings board.

1. The board shall consist of the follow ng eight nenbers:

(a) the state conptroller, or his or her designee, who shall serve as
chair;
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(b) the superintendent, or his or her designee;

(c) two public representatives with expertise in retirenent savings
plan adm nistration or investnent, or both, one of whom shall be
appointed by the speaker of the assenbly and one of whom shall be
appoi nted by the tenporary president of the senate;

(d) a representative of participating enployers, appointed by the
governor;

e) a representative of enrollees, appointed by the governor;

(f) the chair of the assenbly governnental enployees conmittee; and

(g) the chair of the senate civil service and pension comrittee.

2. Menbers of the board shall serve without conpensation but nmay be
rei nbursed for necessary travel expenses incurred in connection wth
their board duties fromfunds appropriated for the purpose.

3. The initial appointnents shall be as follows: one public represen-
tative for four years; the representative of participating enployers for
three years:; and the representative of enrollees for three years. Ther-
eafter, all the governor's appointees shall be for terns of four years.

4. A vacancy in the termof an appointed board nenber shall be filled
for the balance of the unexpired termin the sane nmanner as the origina
appoi nt nent .

5. Each appointnent by the governor shall be subject to approval by
the conptroller, who, upon approval, shall certify his or her approval
to the secretary of state.

8 573. Fiduciary duty. The board, the individual nenbers of the board,
the trustees, any other agents appointed or engaged by the board, and
all persons serving as programstaff shall discharge their duties with
respect to the programsolely in the interest of the programis enrollees
and beneficiaries as foll ows:

1. for the exclusive purposes of providing benefits to enrollees and
beneficiaries and defraying reasonable expenses of admnistering the

program
2. by investing wth the care, skill, prudence, and diligence under
the prevailing circunstances that a prudent person acting in a like

capacity and familiar with those matters would use in the conduct of an
enterprise of a like character and with like ains; and

3. by using any contributions paid by enployees and enployers rent-
ting enployees' own contributions into the trust exclusively for the
pur pose of paying benefits to the enrollees of the program for the cost
of adnministration of the program and for investnents nmade for the bene-
fit of the program

8 574. Duties of the board. In addition to the other duties and
responsibilities stated in this article, the board shall:

1. Cause the program to be designed, established and operated in a
nanner that:

(a) accords with best practices for retirenent savings vehicles;

(b) maxim zes participation, savings, and sound investnent practices;

(c) maxim zes sinplicity, including ease of administration for partic-
i pating enployers and enroll ees;

(d) provides an efficient product to enrollees by pooling investnent
funds:;

(e) ensures the portability of benefits; and

(f) provides for the deaccunulation of enrollee assets in a nanner
that maxim zes financial security in retirenent.

2. Appoint a trustee to the IRA fund in conpliance with section 408 of
the Internal Revenue Code.
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3. Explore and establish investnent options, subject to this article,
that offer enrollees returns on contributions and the conversion of
individual retirenent savings account balances to secure retirenent
incone without incurring debt or liabilities to the state.

4. Establish the process by which interest, investnent earnings. and
investnment | osses are allocated to individual programaccounts on a pro
rata basis and are conputed at the interest rate on the bal ance of an
individual's account.

5. Make and enter into contracts necessary for the administration of
the program and fund, including, but not limited to, retaining and
contracting with investnent nmanagers, private financial institutions,
other financial and service providers, consultants, actuaries, counsel
auditors, third-party admnistrators, and other professionals as neces-

sary.
6. Conduct a review of the performance of any investnent vendors every
four vyears, including, but not limted to, a review of returns, fees,

and custoner service. A copy of reviews shall be posted to the board's
Internet website.

7. Deternine the nunber and duties of staff nmenbers needed to adm nis-
ter the program and assenble such a staff, including. as needed. enploy-
ing staff, and appointing a program admni strator.

8. Cause noneys in the fund to be held and invested as pool ed invest-
nents described in this article, with a view to achieving cost savings
through efficiencies and econom es of scale.

9. Evaluate and establish the process by which an enrollee is able to
contribute a portion of his or her wages to the program for automatic
deposit of those contributions and the process by which the participat-
ing enployer provides a payroll deposit retirenment savings arrangenent
to forward those contributions and related infornation to the program
including, but not limted to, contracting with financial service conpa-
nies and third-party admnistrators with the capability to receive and
process enployee information and contributions for payroll deposit
retirement savings arrangenents or similar arrangenments.

10. Design and establish the process for enrollnment including the
process by which an enployee can opt not to participate in the program
select a contribution level, select an investnent option, and terninate
participation in the program

11. Evaluate and establish the process by which an enployee nay vol un-
tarily enroll in and make contributions to the program

12. Accept any grants, appropriations, or other noneys fromthe state,
any unit of federal, state, or local governnent, or any other person,
firm partnership, or corporation solely for deposit into the fund,
whet her for investnment or administrative purposes.

13. Evaluate the need for, and procure as needed, insurance against
any and all loss in connection with the property, assets, or activities
of the program and indemify as needed each nenber of the board from
personal loss or liability resulting froma nenber's action or inaction
as a nenber of the board.

14. Make provisions for the paynent of administrative costs and
expenses for the creation, managenent, and operation of the program
Subj ect to appropriation, the state may pay adnministrative costs associ -
ated with the creation and managenent of the programuntil sufficient
assets are available in the fund for that purpose. Thereafter, al
adnm nistrative costs of the fund., including repaynent of any start-up
funds provided by the state, shall be paid only out of noneys on deposit
therein. However, private funds or federal funding received in order to
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inplenent the program until the fund is self-sustaining shall not be
repaid unless those funds were offered contingent upon the pronmise of
such repaynent. The board shall keep annual adninistrative expenses as
low as possible., but in no event shall they exceed 0.75% of the total
trust bal ance.

15. Allocate administrative fees to individual retirenent accounts in
the programon a pro rata basis.

16. Set mninum and maxinumcontribution levels in accordance with
limts established for 1RAs by the Internal Revenue Code.

17. Facilitate education and outreach to enployers and enpl oyees.

18. Facilitate conpliance by the programwth all applicable require-
nents for the program under the Internal Revenue Code, including tax
qualification requirenents or any other applicable law and accounting
requirenents.

19. Carry out the duties and obligations of the programin an effec-
tive, efficient, and | ow cost nanner.

20. Exercise any and all other powers reasonably necessary for the
effectuation of the purposes. objectives, and provisions of this article
pertaining to the program

21. Deposit into the New York state secure choice administrative fund
all grants, qgifts, donations., fees, and earnings from investnents from
the New York state secure choice savings programfund that are used to
recover administrative costs. Al expenses of the board shall be paid
fromthe New York state secure choice admnistrative fund.

22. Determine wthdrawal provisions, such as econonic hardships,
portability and | eakage.

23. Determne enployee rights and enforcenent of penalties.

8 575. Ri sk managenent. The board shall annually prepare and adopt a
witten statement of investnent policy that includes a risk nmanagenent
and oversight program This investnent policy shall prohibit the board,.
program and fund from borrowing for investnent purposes. The risk
managenment and oversight program shall be designed to ensure that an
effective risk nmanagenent systemis in place to nonitor the risk levels
of the programand fund portfolio, to ensure that the risks taken are
prudent and properly nmanaged. to provide an integrated process for over-
all risk managenent., and to assess investnent returns as well as risk to
determne if the risks taken are adequately conpensated conpared to
applicabl e performance benchnmarks and standards. The board shall consid-
er the statenent of investnent policy and any changes in the investnent
policy at a public hearing.

8 576. Investnent firns. 1. The board shall engage., after an open bid
process, an investnent manager or nanagers to invest the fund and any
other assets of the program Moneys in the fund nmay be invested or rein-
vested by the conptroller or nmay be invested in whole or in part. In
selecting the investnent nmanager or nanagers, the board shall take into
consideration and give weight to the investnent manager's fees and
charges in order to reduce the progranmis adm nistrative expenses.

2. The investnent nanager or nanagers shall conply with any and al
applicable federal and state laws, rules, and requlations, as well as
any and all rules, policies, and guidelines pronulgated by the board
with respect to the programand the investnent of the fund, including,
but not linmted to, the investnent policy.

3. The investnent nmnager or nanagers shall provide such reports as
the board deens necessary for the board to oversee each investnent
manager's performance and the performance of the fund.
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8 577. Investnent options. 1. The board shall establish as an invest-
nent option a life-cycle fund with a target date based upon the age of
the enrollee. This shall be the default investnent option for enrollees
who fail to elect an investnent option unless and until the board desig-
nates by rule a new investnent option as the default.

2. The board may also establish any or all of the follow ng additiona
i nvest ment options:

a) a conservative principal protection fund;

(b) a growh fund;

(c) a secure return fund whose primary objective is the preservation
of the safety of principal and the provision of a stable and lowrisk
rate of return; if the board elects to establish a secure return fund,
the board may procure any insurance, annuity, or other product to insure
the value of enrollees' accounts and guarantee a rate of return; the
cost of such funding nechani smshall be paid out of the fund; under no
circunstances shall the board, program fund, the state, or any partic-
ipating enployer assune any liability for investnent or actuarial risk;
the board shall determ ne whether to establish such investnent options
based upon an analysis of their cost, risk profile, benefit |evel,
feasibility, and ease of inplenentation; or

(d) an annuity fund.

3. If the board elects to establish a secure return fund, the board
shall then determ ne whether such option shall replace the target date
or life-cycle fund as the default investnent option for enrollees who do
not elect an investnent option. In nmaking such determination, the board
shall consider the cost, risk profile, benefit I|evel, and ease of
enrollnment in the secure return fund. The board may at any tine there-
after revisit this question and. based upon an analysis of these crite-
ria, establish either the secure return fund or the life-cycle fund as
the default for enrollees who do not elect an investnent option

8§ 578. Benefits. Interest, investnent earnings. and investnent |osses
shall be allocated to individual program accounts as established by the
board pursuant to this article. An individual's retirenent savings bene-
fit wunder the program shall be an anpunt equal to the balance in the
individual's program account on the date the retirenent savings benefit
becones payable. The state shall have no liability for the paynent of
any benefit to any enrollee in the program

8 579. Enployer and enployee infornation packets and discl osure forns.
1. Prior to the opening of the programfor enrollnent. the board shal
design and dissemnate to all enployers an enployer information packet
and an enployee information packet, which shall include background
information on the program appropriate disclosures for enployees, and
information regarding the vendor Internet website described.

2. The board shall provide for the contents of both the enployee
information packet and the enployer infornmation packet. The enpl oyee
informati on packet shall be nade available in English, Spanish, Haitian
Creole, Chinese, Korean. Russian., Arabic. and any other |anguage the

conptroll er deens necessary.

3. The enployee information packet shall include a disclosure form
The disclosure form shall explain, but not be linmted to, all of the
fol |l owi ng:

(a) the benefits and risks associated with making contributions to the
progr am

(b) the nechanics of how to nmake contributions to the program
(c) how to opt out of the program
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(d) howto participate in the program with a level of enployee
contributions other than three percent;

(e) that they are not required to participate or contribute nore than
three percent;

(f) that they can opt out after they have enroll ed;

(g) the process for withdrawal of retirenent savings;

(h) how to obtain additional infornmation about the program

i) that enployees seeking financial advice should contact financial
advisors, that participating enployers are not in a position to provide

financial advice, and that participating enployers are not liable for
deci si ons enpl oyees nmake pursuant to this article;
(j) information on how to access any financial literacy prograns

inplenented by the conptroller;

(k) that the programis not an enpl oyer-sponsored retirenent plan; and

(1) that the programfund is not guaranteed by the state.

4. The enployee information packet shall also include a form for an
enployee to note his or her decision to opt out of participation in the
programor elect to participate with a level of enployee contributions
other than three percent.

5. Participating enployers shall supply the enployee information pack-
et to enployees upon launch of the program Participating enployers
shall supply the enployee infornmation packet to new enployees at the
time of hiring, and new enployees may opt out of participation in the
program or elect to participate with a level of enployee contributions
other than three percent at that tine.

8 580. Program inplenmentation and enrollnent. Except as otherw se
provided in this article, the programshall be inplenented, and enroll-
nent of enployees shall begin, wthin twenty-four nonths after the
effective date of this article. The provisions of this section shall be
in force after the board opens the programfor enroll nent.

1. Fach participating enployer shall establish a payroll deposit
retirement savings arrangenent to allow each enpl oyee to participate in
the program at nost nine nonths after the board opens the programfor
enrol | ment.

2. Participating enployers shall automatically enroll in the program
each of their enployees who has not opted out of participation in the
programusing the formdescribed in this article and shall provi de

payroll deduction retirement savings arrangenents for such enpl oyees and
deposit, on behalf of such enployees, these funds into the program
Shal | enployers with less than twenty-five enployees may, but are not
required to, opt into the program but only if their enployees opt into
provide payroll deduction retirenent savings arrangenents for each
enpl oyee who elects to participate in the program

3. Enrollees shall have the ability to select a contribution |evel
into the fund. This |level nay be expressed as a percentage of wages or
as a dollar amount up to the deductible amount for the enrollee's taxa-
bl e year under section 219(b)(1)(A) of the Internal Revenue Code. Enrol -
lees may change their contribution level at any tinme, subject to rules
promul gated by the board. If an enrollee fails to select a contribution
level wusing the form described in this article, then he or she shal
contribute three percent of his or her wages to the program provided
that such contributions shall not cause the enrollee's total contrib-
utions to IRAs for the year to exceed the deductible anmpunt for the
enrollee's taxable vyear under section 219(b)(1)(A) of the Interna
Revenue Code.
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4., Enrollees may select an investnent option from the pernitted

investment options listed inthis article. Enrollees nay change their
investnment option at any tine, subject to rules pronmulgated by the
board. In the event that an enrollee fails to select an investnent

option, that enrollee shall be placed in the investnent option sel ected
by the board as the default under this article. If the board has not
selected a default investnent option under this article, then an enrol-

lee who fails to select an investnment option shall be placed in the
life-cycle fund investnent option.

5. Following initial inplenentation of the program pursuant to this
section, at |east once every year, participating enployers shall desig-
nate an open enrollnment period during which enployees who previously
opted out of the programnmay enroll in the program

6. An enployee who opts out of the programwho subsequently wants to
participate through the participating enployer's payroll deposit retire-
ment savings arrangenent nmay only enroll during the participating
enployer's designated open enrollnent period or if permtted by the
participating enployer at an earlier tine.

7. Enployers shall retain the option at all tines to set up any type
of enpl oyer-sponsored retirenent plan instead of having a payroll depos-
it retirenment savings arrangenent to allow enployee participation in the
program.

8. An enrollee may terminate his or her participation in the program
at any tine in a manner prescribed by the board.

9. (a) The state conptroller shall establish a website regarding the

secure choice savings programwhich shall be accessible through the
state conptroller's own website.
(b) The board shall, in conjunction with the office of the state conp-

troller, establish and maintain a secure website wherein enroll ees may
log in and acquire information regarding contributions and investnent
incone allocated to, wthdrawals from and balances in their program
accounts for the reporting period. Such website nust also include infor-
mation for the enrollees regarding other options available to the
enployee and how they can transfer their accounts to other prograns
should they wish to do so. Such website may include any other inforna-
tion regarding the programas the board nay determ ne

8 581. Paynents. Enployee contributions deducted by the participating
enpl oyer through payroll deduction shall be paid by the participating
enployer to the fund wusing one or nore payroll deposit retirenent
savings arrangenents established by the board wunder this article,
ei ther:

1. on or before the last day of the nonth following the nonth in which
the conpensation otherwise would have been payable to the enployee in
cash; or

2. before such later deadline prescribed by the board for nmaking such
paynents, but not later than the due date for the deposit of tax
required to be deducted and withheld relating to collection of incone
tax at source on wages or for the deposit of tax required to be paid
under the unenploynent insurance systemfor the payroll period to which
such paynents relate.

8 582. Duty and liability of the state. 1. The state shall have no
duty or liability to any party for the paynent of any retirenent savings
benefits accrued by any enrollee under the program Any financial
liability for the paynent of retirenent savings benefits in excess of
funds avail able under the program shall be borne solely by the entities
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with whomthe board contracts to provide insurance to protect the val ue
of the program

2. No state board, conm ssion, or agency, or any officer, enployee, or
nenber thereof is liable for any loss or deficiency resulting from
particular investnents selected under this article, except for any
liability that arises out of a breach of fiduciary duty.

8 583. Duty and liability of participating enployers. 1. Participat-
ing enployers shall not have any liability for an enployee's decision to
participate in, or opt out of, the programor for the investnent deci-
sions of the board or of any enrollee.

2. A participating enployer shall not be a fiduciary, or considered to
be a fiduciary, over the program A participating enployer shall not
bear responsibility for the admnistration., investnent., or investnent
performance of the program A participating enployer shall not be liable
with regard to investnent returns, programdesign, and benefits paid to
program partici pants.

8 584. Audit and reports. 1. The board shall annually subnit:

(a) an audited financial report, prepared in accordance with generally
accepted accounting principles, on the operations of the program during
each calendar year by July first of the following vear to the governor
the conptroller, the superintendent of financial services and the senate
and assenbly; and

(b) a report prepared by the board, which shall include, but is not
limted to, a summary of the benefits provided by the program including
the nunber of enrollees in the program the percentage and anpunts of
investnment options and rates of return, and such other information that

is relevant to nmake a full, fair, and effective disclosure of the oper-
ations of the program and the fund. The annual audit shall be nmade by an
i ndependent certified public accountant and shall include, but is not

limted to, direct and indirect costs attributable to the use of outside

consultants, independent contractors, and any other persons who are not

state enployees for the adnmi nistration of the program
2. In addition to any other statenments or reports required by [aw, the

board shall provide periodic reports at least annually to enrollees,
reporting contributions and investnent incone allocated to, withdrawals
from and balances in their programaccounts for the reporting period.
Such reports may include any other infornmation regarding the program as
the board may determ ne

8§ 585. Penalties. 1. An enployer who fails w thout reasonable cause to
enroll an enployee in the programwithin the tinme prescribed under this
article shall be subject to a penalty equal to

(a) two hundred fifty dollars for each enployee for each cal endar year
or portion of a calendar vyear during which the enpl oyee neither was
enrolled in the programnor had elected out of participation in the

rogra or

(b) for each calendar year beginning after the date a penalty has been
assessed with respect to an enployee, five hundred dollars for any
portion of that calendar year during which such enpl oyee continues to be
unenrolled without electing out of participation in the program

2. After deternmining that an enployer is subject to penalty under this
section for a calendar year, the conptroller shall issue a notice of
proposed assessnent to such enployer, stating the nunber of enployees
for which the penalty is proposed under this section and the nunber of
enpl oyees for which the penalty is proposed under this section for such
calendar year, and the total ampunt of penalties proposed. Upon the
expiration of ninety days after the date on which a notice of proposed
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assessnent was issued, the penalties specified therein shall be deened
assessed, unless the enployer had filed a protest with the conptroller
under this section. If, within ninety days after the date on which it
was issued, a protest of a notice of proposed assessnent is filed under
this section, the penalties specified therein shall be deened assessed
upon the date when the decision of the conptroller with respect to the

prot est becones final

3. Awitten protest against the proposed assessnent shall be filed
with the conptroller in such form as the conptroller may by rule

prescribe, setting forth the grounds on which such protest is based. |f
such a protest is filed within ninety days after the date the notice of
proposed assessnent is issued, the conptroller shall reconsider the
proposed assessnent and shall grant the enployer a hearing. As soon as
practicable after such reconsideration and hearing, the conptroller
shall issue a notice of decisionto the enployer, setting forth the
conptroller's findings of fact and the basis of decision. The decision
of the conptroller shall becone final:

(a) if no action for review of the decision is comenced, on the date
on which the tine for commencenent of such review has expired; or

(b) if atinely action for review of the decision is conmenced, on the
date all proceedings in court for the review of such assessnent have
termnated or the tine for the taking thereof has expired wthout such

proceedi ngs being instituted.

4. As soon as practicable after the penalties specified in a notice of
proposed assessnent are deened assessed, the conptroller shall give

notice to the enployer liable for any unpaid portion of such assessnent,
stating the anmount due and demandi ng paynent. |If an enployer neglects or
refuses to pay the entire liability shown on the notice and denand wi t h-
in ten days after the notice and denand is issued, the unpaid amunt of

the liability shall be alienin favor of the state upon all property
and rights to property, whether real or personal, belonging to the
enpl oyer .

5. An enployer who has overpaid a penalty assessed under this section
may file a claimfor refund with the conptroller. A claim shall be in

witing in such formas the conptroller may by rule prescribe and shal
state the specific grounds upon which it is founded. As soon as practi-
cable after a claimfor refund is filed, the conptroller shall exam ne
it and either issue a refund or issue a notice of denial. If such a
protest is filed., the conptroller shall reconsider the denial and grant
the enployer a hearing. As soon as practicable after such reconsider-
ation and hearing, the conptroller shall issue a notice of decision to
the enployer. The notice shall set forth briefly the conptroller's find-
ings of fact and the basis of decision in each case decided in whole or
in part adversely to the enployer. A denial of a claimfor refund
becones final ninety days after the date of issuance of the notice of
the denial except for such ampunts denied as to which the enpl oyer has
filed a protest with the conptroller. If a protest has been tinely
filed, the decision of the conptroller shall becone final:

(a) if no action for review of the decision is commenced on the date
on which the tine for commencenent of such review has expired; or

(b) if atinely action for review of the decision is conmenced on the
date all proceedings in court for the review of such assessnent have
termnated or the tine for the taking thereof has expired w thout such
proceedi ngs being instituted.

6. No notice of proposed assessnent may be issued with respect to a
cal endar year after June thirtieth of the fourth subsequent cal endar
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year. No claimfor refund nay be filed nbre than one year after the date
of paynent of the anpbunt to be refunded.
7. \Wenever notice is required by this section, it nmay be given or

issued by mailing it by first-class mnil addressed to the person
concerned at his or her last known address.

8. Al books and records and other papers and docunents relevant to
the determination of any penalty due under this section shall, at al

times during business hours of the day, be subject to inspection by the
conptroller or its duly authorized agents and enpl oyees.

9. The conptroller may require enployers to report information rele-
vant to their conpliance with this article on tax returns and failure to
provide the requested information on a return shall cause such return to
be treated as unprocessabl e.

10. For purposes of any provision of state law allowi ng the conp-
troller or any other agency of this state to offset an anbunt owed to a
taxpayer against a tax liability of that taxpayer or allow ng the conp-
troller to offset an overpaynent of tax against any liability owed to
the state, a penalty assessed under this section shall be deened to be a
tax liability of the enployer and any refund due to an enployer shall be
deened to be an overpaynent of tax of the enpl oyer.

11. Except as provided in this subdivision, all information received
by the conptroller fromreturns filed by an enployer or fromany inves-
tigation conducted under the provisions of this article shall be confi-
dential, except for official purposes within the office of the conp-
troller or pursuant to official procedures for collection of penalties
assessed under this article. Nothing contained in this subdivision
shall prevent the director from publishing or nmaking available to the
public reasonable statistics concerning the operation of this article
wherein the contents of returns are grouped into aggregates in such a
way that the specific information of any enployer shall not be
disclosed. Nothing contained in this subdivision shall prevent the
director fromdivulging infornmation to an authorized representative of
the enployer or to any person pursuant to a request or authorization
nade by the enployer or by an authorized representative of the enployer.

12. Cvil penalties and fees collected under this article shall be
deposited with the conptroller for purposes dedicated to the adminis-
tration of the program

13. The conptroller may charge the board incurred expenses for its
costs in performng its duties under this section to the extent that

such costs have not been recovered from penalties inposed under this
section.

14. This section shall becone operative nine nonths after the board
notifies the director that the program has been inplenented. Upon
recei pt of such notification fromthe board, the conptroller shall ime-
diately post on its internet website a notice stating that this section
is operative and the date that it is first operative. This notice shal
include a statenent that rather than enrolling enployees in the program
under this article, enployers nmay sponsor an alternative arrangenent.

8 586. Delayed inplenentation. If the board does not obtain adequate
funds to inplenent the programwithin the tine frane set forth under
this article and is subject to appropriation, the board nay delay the
inplenentation of the program

8§ 3. The state finance | aw is amended by adding two new sections 99-aa
and 99-bb to read as foll ows:

8 99-aa. New York state secure choice savings programfund. 1. There
is hereby established within the joint custody of the commi ssioner of
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taxation and finance and the state conptroller in consultation with the
New York state secure choice savings programboard, a new fund to be
known as the New York state secure choice savings program fund

2. The fund shall include the individual retirenment accounts of enrol-
|l ees. which shall be accounted for as individual accounts.

3. Mneys in the fund shall consist of noneys received fromenrollees

and participating enployers pursuant to autonmmtic payroll deductions and

contributions to savings made under the New York state secure choice
savings program pursuant to article fourteen-C of the retirenent and

social security |aw

4. The fund shall be operated in a manner determned by the New York
state secure choice savings programboard, provided that the fund is
operated so that the accounts of enrollees established under the program
neet the requirenents for IRAs under the Internal Revenue Code

5. The anmpunts deposited in the fund shall not constitute property of
the state and the fund shall not be construed to be a departnent, insti-
tution, or agency of the state. Anpunts on deposit in the fund shall not
be comringled with state funds and the state shall have no claimto or
against, or interest in, such funds.

8 99-bb. New York state secure choice adnmnistrative fund. 1. There
is hereby established wthin the joint custody of the conm ssioner of
taxation and finance and the state conptroller in consultation with the
New York state secure choice savings programboard, a new fund to be
known as the New York state secure choice admnistrative fund.

2. The New York state secure choice savings program board shall use
noneys in the adnministrative fund to pay for adninistrative expenses it
incurs in the performance of its duties under the New York state secure
choice savings program pursuant to article fourteen-C of the retirenent
and social security |aw

3. The New York state secure choice savings program board shall use
noneys in the admnistrative fund to cover start-up admnistrative
expenses it incurs in the perfornance of its duties under article four-
teen-C of the retirenent and social security |aw

4. The administrative fund may receive any grants or other noneys
designated for admnistrative purposes fromthe state, or any unit of
federal or local governnent, or any other person, firm partnership, or
corporation. Any interest earnings that are attributable to npneys in
the admnistrative fund nust be deposited into the adm nistrative fund.

8 4. This act shall take effect imediately.




