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Introduced by Sen. PERALTA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anend the general business law, in relation to regulation of
debt collection; and to repeal article 29-H of such law relating ther-
eto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 29-H of the general business |lawis REPEALED and a
new article 29-H is added to read as foll ows:
ARTICLE 29-H
FAI R DEBT CO LECTI ON PRACTI CES ACT
Section 600. Definitions.
601. Prohi bited practices.
602. Creditors and debt collectors.
603. Enf or cenent .
603-a. Separability clause
8 600. Definitions. As wused in this article unless the context
requires otherwise the following terns shall have the follow ng nean-

i ngs:
1. "Person" neans any natural person., corporation, sole proprietor-

ship, business, trust, partnership, incorporated or unincorporated asso-
ciation, estate, co-operative or any other legal entity except any offi-
cer or enployee of the United States or any state to the extent that
collecting or attenpting to collect any debt constitutes the performnce
of official duties.

2. "Debt" neans any obligation or alleged obligation of a consuner to
pay noney arising out of a transaction in which the npney, property,
insurance or services which are the result of the transaction are prina-
rily for personal, fanmly or household purposes, whether or not such
obligation has been reduced to judgnent.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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3. "Consuner" neans any natural person obligated or allegedly obli-
gated to pay any debt.

4. "Debt collector" neans any person, firm corporation or organiza-
tion or any enployee thereof engaged in any business a purpose of which
is the collection of debts, or who regularly collects or attenpts to
collect, directly or indirectly, debts owed or due or alleged to be owed
or due another, or any person, firm corporation or organization or any
enpl oyee thereof engaged in any business a purpose of which is |locating
or attenpting to |locate consuners.

5. "Creditor"” means any person, firm corporation or organization or
any enployee thereof to whoma debt is owed, due or alleged to be owed
or due, or any assignee for value of said person, firm corporation or
organi zati on.

6. "Debt collection" neans any action, conduct or practice in
connection with the collection of a debt.

7. "location information" neans a debtor's place of abode and his
listed tel ephone nunber at such place, or his place of enploynment.

8. "Verification" nmeans a contract, receipt, order, witing or
docunentation which evidences the existence of a debt.

9. "Communi cation" nmeans the conveying of information regarding a debt
directly or indirectly to any person through any nedi um

8§ 601. Prohibited practices. 1. No debt collector or creditor shal
collect or attenpt to collect any debt by nmeans of any threat, coercion
or attenpted coercion. This includes but is not limted to the foll ow ng
activities:

a. Using or threatening to use violence or any illegal neans to cause
harmto the person, reputation or property of any person; or

b. Accusing or threatening to accuse falsely any person of fraud or
any crine, or any conduct which can reasonably be expected to disgrace
such other person or in any way subject himor her to ridicule or
contenpt of society; or

c. Making or threatening to nmake any false accusations to another
person, including any credit reporting agency, that a consuner has not
paid a just debt: or

d. Threatening to sell or assign a debt with an attending represen-
tation or inplication that as a result of such sale or assignnent the
consuner would be subjected to any action which could constitute a
violation of this article; or

e. Threatening the non-paynent of a debt will result in the arrest or
crimnal prosecution of any person; or

f. Disclosing or threatening to disclose information affecting the
consuner's reputation for credit worthiness with know edge or reason to
know that such information is false; or

g. Threatening any action which the debt collector or creditor in the
usual course of its business does not in fact take; or

h. daimng, attenpting or threatening to enforce a right with know
| edge or reason to know that the right does not exist.

2. No debt collector or creditor shall oppress, harass or abuse any
person in connection with the collection of or the attenpt to collect a
debt. This includes but is not linmted to the following activities:

a. Using any obscene or profane |anguage or any |anguage which can
reasonably be expected to abuse the hearer or reader; or

b. Mking telephone calls wthout the neaningful disclosure of the
debt collector's identity except as otherw se provided by this article;
or
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c. Causing any expense to any person for telephone calls, telegrans or
other charges incurred through a nmedium of conmuni cation by conceal nent
of the identity of the debt collector or creditor or the purposes of the
conmuni cation; or

d. Causing a telephone to ring repeatedly or continuously in a nmanner
that can reasonably be expected to annoy. harass or needlessly disturb
any person; or

e. Communicating with any person wth such frequency or in such a
nmanner as can reasonably be expected to constitute an annoyance or an
unwar r ant ed di sturbance of such person; or

f. Communicating or attenpting to communicate with any person at any
unusual tine or place, or at any tine or place which can reasonably be
expected to be inconvenient for such person. In the absence of an indi-
cation to the contrary, it shall be presuned that telephone communi-
cations received before eight o'clock AM and after nine o'clock P. M
are inconveni ent.

3. No debt collector or creditor shall unlawfully publicize infornna-
tion relating to any alleged debt or consuner. This includes but is not
limted to the following activities:

a. Conmmunicating with the consuner's enployer or anyone else enployed
by that enployer regarding the debt with the exception that the foll ow
ing comunication shall be perm ssible:

(i) by the creditor or his or her attorney when the communication is
for the sole purpose of executing a wage garni shnent after the debt has
been reduced to judgnent and to the extent it is reasonably necessary to
actually execute such wage garni shnent;

(ii) by the creditor or his or her attorney when the commnication is
for the sole purpose of executing a wage assignnent obtained pursuant to
article three-A of the personal property law and to the extent it is
reasonably necessary to execute such wage assi gnnent;

(iii) for the sole purpose of obtaining location information as
defined by subdivision six of this section; and

(iv) where the consuner or his or her attorney has consented to such
conmuni cation in witing after the debt has been incurred;

b. Disclosing any information regarding a consuner's debt by publish-
ing or posting any list of consuners except as pernmtted by the act of
Congress known as the "Fair Credit Reporting Act" or by advertising for
sale any claimto enforce paynent thereof or in any other manner other

than through proper |egal process;

c. Communi cating for the purpose of debt collection with a consunmer by
postcard; or

d. Use of any |anguage or synbol by a debt collector, other than his
or her address, on any envel ope when comunicating with any person for
the purpose of debt collection by use of the mails or by tel egram except
that he may use his business nane if such nane does not specify that he
or she is in the debt collection business.

4. No debt collector or creditor shall collect or attenpt to collect a
debt or obtain or attenpt to obtain information concerning a consuner by
any fraudulent, deceptive, false, or msleading representation or neans.
This includes but is not linmted to the following activities:

a. The use, by any debt collector, creditor or any enployee of any
debt collector or creditor in any conmuni cation for the purpose of debt
collection of any nane that is not such person's actual nane; provided
that such person may use a nane other than his or her actual nane if he
or she uses the sane nane in all conmunications for the purpose of debt
collection and if such person or his or her enployer has that nane on
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file so that the true identity of the debt collector can be ascertai ned:;
or

b. Except as otherw se provided by subdivision six of this section to
obtain location information, failing to disclose in all witten communi-
cations that the debt collector is attenpting to collect a debt and that
any information obtained will be used for that purpose; or

c. Falsely representing that the debt collector or creditor has in his
or her possession information or sonething of value for the consuner; or

d. Failing to disclose the nane of the person to whomthe debt is owed
at the tine of making any denand for noney; or

e. Falsely representing the character, extent, anpunt or legal status
of a debt; or

f. Falsely representing or inplying that any debt collector or credi-
tor is vouched for, bonded by, affiliated with, or an instrunentality,
agent or official of any agency of the federal governnent or any state
or local governnment:; or

g. Using, distributing or selling any witten comrunication which
inplies, sinmulates, or is falsely represented to be authorized, issued
or approved by a court, a governnent official., a governnent or an attor-
ney at law, or

h. Falsely representing that a debt or an alleged debt has been or may
be increased by the addition of attorney's fees, interest, collection
fees, or any other fees or charges; or

i. Falsely representing the status or true nature of the services
rendered or the conpensation which nay be lawfully received by the debt
collector or creditor for the collection of a debt; or

j. Communicating with any person in connection with debt collection or
in an effort to obtain informati on about a consuner in the nane of. or
in a manner which can reasonably be inplied to be from an attorney at
law when it is not; or

k. Falsely representing that the debt collector or creditor is
enployed by, or is affiliated with, a credit bureau or a credit report-
ing agency as defined by 15 U.S.C., § 168la(f); or

|. Falsely stating, representing or inplying that the sale or assign-
nent of a debt shall cause the consuner to lose any claimor defense to
paynent of the debt.

5. No debt collector or creditor shall collect or attenpt to coll ect
any debt in any of the foll ow ng ways:

a. Collecting or attenpting to collect fromthe consuner all or any
part of the debt collector's or creditor's fee or charge for services
rendered, or collecting or attenpting to collect any interest or other
charge, fee or expense incidental to the principal debt, unless such
expense is expressly authorized by contract or law, or

b. Communicating for the purpose of debt collection with anyone other
than the consuner's attorney, except as otherw se provided by this arti-
cle, if the debt collector or creditor knows the consuner is represented
by such attorney with respect to such debt and has know edge of or can
readily ascertain such attorney's nane and address, unless the attorney
fails to respond wthin a reasonable tinme to a communication fromthe
debt collector or creditor, or the attorney consents in witing to
direct communication wth the consuner. This subdivision shall not
prohibit service of process on a consuner as pernitted by article three
of the civil practice law and rules; or

C. Using, distributing, selling, or preparing for use any witten
communi cation that violates or fails to conformto the postal laws and

regul ations of the United States; or
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d. Conmmunicating or attenpting to communicate with the consuner at his
or her place of enploynent after the consuner has requested that he not
be contacted at his or her place of enploynent; or

e. Except as otherw se provided by subdivision six of this section
conmuni cating in connection with debt collection with any person after
such person has notified the debt collector or creditor in witing that
he or she wishes the debt collector or creditor to cease all further
communi cations wth himor her or conmmunicating with the consuner after
such consuner has notified the debt collector or creditor that he or she

refuses to pay the debt. This subdivision shall not prohibit a debt
collector or creditor from commnicating wth the consuner once, in
witing, to advise himor her that certain specified action wll be

taken or to advise the consuner that further collection activity is
being termnated. This subdivision shall not prohibit any communi cations
required by law, or

f. Communication by a debt collector with a consuner by telephone or
in person prior to three business days after a debt collector has sent
its initial witten comunication to the consuner, which witten comu-
ni cation shall conply with subdivision seven of this section

6. Any debt collector or creditor conmmunicating with any person other
than the consuner for the purpose of acquiring location information
about the consuner shall:

a. ldentify hinself or herself, state that he or she is confirmng or
correcting location infornation concerning the consuner, and, only if
expressly requested, identify his or her enployer; and

b. Not state that the consuner owes any debt: and

c. Not comunicate with any such person nore than once unless
requested to do so by such person or unless the debt collector or credi-
tor reasonably believes that the earlier response of such person is
erroneous or _inconplete and that such person now has correct or conplete
|l ocation information; and

d. Not wuse any |angquage or synbol on any envelope or in the contents
of any conmunication effected by the mails or telegraph that indicates
that the sender is in the debt collection business or that the comuni -
cation relates to the collection of a debt:; and

e. After the debt collector or creditor knows the consuner isS repres-
ented by an attorney with regard to the subject debt and has know edge
of or can readily ascertain such attorney's nane and address, not commu-
nicate with any person other than that attorney. unless the attorney
fails to respond within a reasonable time to conmunication fromthe debt
collector.

7. The initial witten comunication from a debt collector to a
consuner for the purpose of debt collection shall, unless the consuner
has paid the debt. include on the face of the conmunication

a. The anmpunt of the debt; and

b. The nane of the creditor to whomthe debt is owed if not the sane
as the debt collector; and

c. A statenent that unless the consuner, wthin thirty days after
receipt of the notice, disputes the validity of the debt, or any portion
thereof, the debt will be assuned to be valid by the debt collector; and

d. A statenent that if the consuner notifies the debt collector in
witing within the thirty-day period that the debt, or any portion ther-

eof, is disputed, the debt collector will obtain verification of the
debt or a copy of a judgnent against the consuner if one has in fact
been rendered and a copy of such verification or judgnent will be mail ed

to the consuner by the debt collector; and



O©CoOoO~NOUP~WNE

S. 429 6

e. A statenent that, upon the consuner's witten request wthin the
thirty-day period, the debt collector will mail himor her the nane and
address of the original creditor, if different fromthe current credi-
tor; and

f. The authority, if any, of the debt collector to initiate a |awsuit
to collect the debt on behalf of the creditor

8. If the consuner notifies the debt collector within the thirty-day
period described in subdivision seven of this section that the debt, or
any portion thereof, is disputed, or that the consuner requests the nane
and address of the original creditor, the debt collector shall cease
collection of the debt, or any disputed portion thereof, until the debt
collector obtains verification of the original creditor and a copy of
such verification or judgnent or nane and address of the original credi-
tor is provided to the consuner by the debt coll ector

9. The initial witten communication froma creditor to a consunmer in
connection with the collection of any debt not within the scope of 15
US C 8 1666 (et seq.) or article thirty-four of this chapter for the
pur pose of debt collection, shall, unless the consuner has paid the
debt . include:

a. The anpunt of the debt; and

b. The nane of the original creditor if not the sane as the current
creditor; and

c. A statenent that if the consuner notifies the creditor within thir-
ty days after receipt of the notice that the debt, or any portion there-
of, is disputed, the creditor will provide the consunmer with verifica-
tion of the debt or a copy of a judgnent against the consumer, if one
has in fact been rendered.

10. If the consuner notifies the creditor within the thirty-day period
described in subdivision nine of this section that the debt., or any

portion thereof, is disputed the creditor shall cease debt collection
with respect to the debt, or any disputed portion thereof, until the
creditor provides the consuner verification of the debt or a copy of a
judgnent .

11. The failure of a consuner to dispute the validity of a debt under
this section shall not be construed by any court as an adni ssion of

liability by the consuner.

12. The initial communication froma debt collector or a creditor to a
consuner in connection with the collection of any debt shall include the
following in at least ten point type either on the face of such conmmuni -
cation or on a separate piece of paper provided at the same tinme as such
conmuni cation

"Your rights as a consuner debtor. The New York 'fair debt collection
practices act' provides protection to debtors from abusive or illegal
debt collection practices.

Sone of these protections include:

a. Calling you before 8 o'clock AM or after 9 o'clock P.M unless
the debt collector knows that communication at that tine is convenient;

b. Calling you at your job if you tell the debt collector not to do
SO:

Usi ng abusive or harassing or deceptive nethods to collect a debt;

Cc
and

d. Continuing to conmmunicate wth you after you have told the debt
collector in witing to stop or that you refuse to pay the debt. By
exercising this right, the debt will not necessarily be elimnated and
you may still be sued by the creditor to recover the debt.
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If vou believe that a debt collector has attenpted to collect a debt
in an unlawful manner, contact the state attorney general's office, the
federal trade conmi ssion, your local consuner protection agency or a
private attorney. You have the right to sue a debt collector that
violates the law and if you are successful you can recover npney danages
and vyour attorney's fees. This lawsuit can be brought in any court
including snall clains court."

13. All witten notices required to be provided by this article shal
be witten in both English and Spanish where the recipient of such
notices resides in a city inthe state with a population of one mnillion
or nore.

8 602. Creditors and debt <collectors. 1. Miltiple debts. If any
consuner owes nmultiple debts and nmakes any single paynent to any debt
collector or creditor not within the scope of 15 U S.C_ 8§ 1666 or arti -
cle thirty-four of this chapter, with respect to such debts., such debt
collector or creditor shall not apply such paynent to any debt which is
di sputed by the debtor if the debtor has notified the debt collector or
creditor of such dispute as provided by section six hundred one of this
article and where applicable shall apply such paynent in accordance with
the consuner's directions.

2. Venue. Any creditor who brings any legal action on a debt against a
consuner shall do so in the county in which such consuner signed the
contract sued upon or in the county in which the consuner resides at the
commencenent of the action.

3. Bona fide error. No person shall be quilty of a violation of para-
graph b or d of subdivision five or paragraph c or e of subdivision six
of section six hundred one of this article or subdivision one of this
section if the action conplained of resulted from a bona fide error
notwi thstanding the use of reasonable procedures adopted to avoid such
error _and any evidence of such bona fide error shall only be raised as
an affirmati ve defense in any action brought to enforce this article.

8 603. Enforcement. 1. Attorney general enforcenent. \Wenever there
shall be a violation of this article an application nay be nade by the
attorney general in the nanme of the people of the state of New York to a
court or justice having jurisdiction to issue an injunction, and upon
notice to the defendant of not less than five days. to enjoin and
restrain the continuance of such violation; and if it shall appear to
the satisfaction of the court or justice that the defendant has., in
fact, violated this article, an injunction nmay be issued by such court
or justice, enjoining and restraining any further violation, wthout
requiring proof that any person has, in fact, been injured or danmaged
thereby. In such action or proceeding, the attorney general may apply
for a civil penalty of not less than fifty dollars and not npre than
five thousand dollars per violation, and., where appropriate, for resti-
tution and danages to aggrieved consuners; and the court nmay make all ow
ances to the attorney general as provided in paragraph six of subdivi-
sion (a) of section eighty-three hundred three of the civil practice |aw
and rules. In connection with any such proposed application, the attor-
ney general is authorized to take proof and nake a determination of the
relevant facts and to i ssue subpoenas in accordance with the civil prac-
tice law and rul es.

2. Private right of action. Any debt <collector or creditor who
violates any provision of this article with respect to any individua
shall be liable in any court of conpetent jurisdiction, including smal
clains court, to such individual in an ampunt equal to:
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a. Such person's danmges sustained as a result of such violation or
fifty dollars whichever is greater, for each violation; and

b. Such additional punitive danmages as the court may allow, and

C. Such person's costs and attorney's fees.

In an action brought by any person to enforce this article, the court
nmay, subject to its jurisdiction, issue an injunction to restrain or
prevent any violation of this article or any continuance of any such
vi ol ati on.

3. Oher renedies. This article shall not annul, alter, affect or
exenpt any person subject to the provisions of this article fromconply-
ing with the laws, ordinances, rules or regulations of any locality or
ot her governnental body, relating to debt collection practices, except
to the extent that such laws., ordinances. rules or regulations are
inconsistent with any provision of this article, but no such law,  ordi-

nance, rule or reqgulation shall be considered inconsistent, if it
affords greater protection to the consunmer. This article shall not
annul, alter or affect the rights of any person against any creditor or
debt collector.

4. Limts on creditor liability for acts of debt collector. In any

action pursuant to the provisions of this article a creditor shall be
liable for the acts of a debt collector authorized to or engaged in debt
collection with respect to a debt owed or alleged to be owed to the
creditor if:

a. The creditor has know edge or reason to believe that the debt
coll ector engages in those acts or practices which are in violation of
this article; or

b. The creditor has authorized the debt collector to engage in debt
collection with respect to the debt without taking reasonable steps to
ascertain that there is no reason to believe that the debt coll ector
engages in those acts or practices which are in violation of this arti-
cle. Reasonable steps shall include reviewing the formal witten commu-
nications of the debt collector, and reviewing reports of consuner
conplaints against the debt collector prepared by the Better Business
Bureau or other consuner protection agencies.

8 603-a. Separability clause. If any part or provision of this article
or the application thereof to any person or circunstances be adjudged
invalid by a court of conpetent jurisdiction, such judgnent shall be
confined in its operation to the part, provision or application directly
involved in the controversy in which such judgnent shall have been
rendered and shall not affect or inpair the validity of the renni nder of
this article or the application thereof to other persons or circunt
stances and the legislature hereby declares that it would have enacted
this article or the remninder thereof had the invalidity of such
provision or application thereof been apparent.

§ 2. This act shall take effect on the first of Septenber next
succeedi ng the date on which it shall have becone a | aw.




