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Introduced by Sen. TEDI SCO -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the penal law and the crimnal procedure law, in
relation to crinmes against vulnerable elderly or disabled persons

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 260.31 of the penal |aw, as added by chapter 381 of
the | aws of 1998, subdivision 1 as anended, subdivision 4 as added and
such section as renunbered by chapter 14 of the |aws of 2010, and subdi -
vision 2 as anended by chapter 193 of the | aws of 2010, is amended to
read as foll ows:

§ 260.31 Vul nerable elderly persons; definitions.

For the purpose of sections 260.32 and 260.34 of this article, the

followi ng definitions shall apply:

1. [~Caregiver—neans—a—person—who—{H—assures—+espensibiHity—toer—the

2-] "Sexual contact" neans any touching of the sexual or other inti-
mate parts of a person for the purpose of gratifying sexual desire of
either party. It includes the touching of the actor by the victim as
well as the touching of the victimby the actor, whether directly or
t hrough clothing, as well as the emission of ejaculate by the actor upon
any part of the victim clothed or uncl ot hed.

[3=] 2. "Vulnerable elderly person" neans a person sixty years of age
or older who is suffering froma disease or infirmty associated with
advanced age and nanifested by denonstrable physical, nental or
enotional dysfunction to the extent that the person is incapable of
adequately providing for his or her owmn health or personal <care or a
person seventy vears of age or ol der

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD06408- 01- 7



OCOO~NOUIRWNPEF

S. 4040 2

[4-] 3. "lInconpetent or physically disabled person" neans an individ-
ual who is unable to care for hinself or herself because of physica
disability, nmental disease or defect.

8 2. The opening paragraph and subdivision 4 of section 260.32 of the
penal |aw, as anmended by chapter 14 of the laws of 2010, are anended to
read as foll ows:

A person is guilty of endangering the welfare of a vulnerable elderly
person, or an inconpetent or physically disabled person in the second
degree when[ —belng—o—caregver—tor—a—vulnerable el derly person—or—an
Faeshpetent—eor—physical-by—disabledperseon] :

4. He or she subjects such person to sexual contact wthout the
latter's consent. Lack of consent under this subdivision results from
forci bl e compul sion or incapacity to consent, as those terms are defined
in article one hundred thirty of this [e&hapter] part, or any other
circunstances in which the vulnerable elderly person, or an inconpetent
or physically disabl ed person does not expressly or inpliedly acquiesce
[ FA—the——caregiver—s—condust]. I n any prosecution under this subdivision
in which the victims alleged | ack of consent results solely from inca-
pacity to consent because of the victims nmental disability or nental
i ncapacity, the provisions of section 130.16 of this [ehaptes] part
shall apply. |In addition, in any prosecution under this subdivision in
which the victims lack of consent is based solely upon his or her inca-
pacity to consent because he or she was nentally disabled, nmentally
i ncapacitated or physically helpless, it is an affirmative defense that
the defendant, at the tine he or she engaged in the conduct constituting
the of fense, did not know of the facts or conditions responsible for
such incapacity to consent.

8 3. The opening paragraph of section 260.34 of the penal |aw, as
anended by chapter 14 of the laws of 2010, is anended to read as
fol | ows:

A person is guilty of endangering the welfare of a vulnerable elderly
person, or an inconpetent or physically disabled person in the first
degree when[ —belng—o—caregver—tor—a—vulnerable el derly person—or—an
Faeshpetent—eor—physical-lby—disabledperson

]:
8 4. Paragraphs (c) and (d) of subdivision 1 of section 70.02 of the

penal |aw, paragraph (c) as anmended by chapter 368 of the | aws of 2015
and paragraph (d) as anended by chapter 7 of the laws of 2007, are
amended to read as foll ows:

(c) Cass Dyviolent felony offenses: an attenpt to commit any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, assault in the second degree as defined in
section 120.05, menacing a police officer or peace officer as defined in
section 120.18, stalking in the first degree, as defined in subdivision
one of section 120.60, strangulation in the second degree as defined in
section 121.12, rape in the second degree as defined in section 130. 30,
crimnal sexual act in the second degree as defined in section 130. 45,
sexual abuse in the first degree as defined in section 130.65, course of
sexual conduct against a child in the second degree as defined in
section 130.80, aggravated sexual abuse in the third degree as defined
in section 130.66, facilitating a sex offense with a controlled
substance as defined in section 130.90, |abor trafficking as defined in
par agraphs (a) and (b) of subdivision three of section 135.35, crimnal
possession of a weapon in the third degree as defined in subdivision
five, six, seven, eight, nine or ten of section 265.02, crimnal sale of
a firearmin the third degree as defined in section 265.11, intimidating
avictimor witness in the second degree as defined in section 215.16,
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endangering the welfare of a vulnerable elderly person in the first
degree as defined in section 260.34, soliciting or providing support for
an act of terrorismin the second degree as defined in section 490.10,
and making a terroristic threat as defined in section 490.20, falsely
reporting an incident in the first degree as defined in section 240.60,
placing a false bonb or hazardous substance in the first degree as
defined in section 240.62, placing a false bonb or hazardous substance
in a sports stadiumor arena, nmass transportation facility or encl osed
shopping mall as defined in section 240.63, and aggravated unpermtted
use of indoor pyrotechnics in the first degree as defined in section
405. 18.

(d) dass E violent felony offenses: endangering the welfare of a
vulnerable elderly person in the second degree as defined in section
260.32, an attenpt to conmmit any of the felonies of crimnal possession
of a weapon in the third degree as defined in subdivision five, six,
seven or eight of section 265.02 as a | esser included offense of that
section as defined in section 220.20 of the crimnal procedure |aw,
persi stent sexual abuse as defined in section 130.53, aggravated sexua
abuse in the fourth degree as defined in section 130.65-a, falsely
reporting an incident in the second degree as defined in section 240.55
and placing a false bonb or hazardous substance in the second degree as
defined in section 240.61.

8§ 5. Part 4 of the penal law is anmended by adding a newtitle Y-3 to
read as foll ows:

TITLE Y-3
CRI MES AGAI NST THE
ELDERLY OR DI SABLED
ARTI CLE 497
CRI MES AGAI NST THE
ELDERLY OR DI SABLED
Section 497.00 Crines against the elderly or disabled.
497. 05 Sent enci ng.
8 497.00 Crines against the elderly or disabled.

1. A person conmits a crine against the elderly or disabled when he or
she commts a specified offense and either:

(a) intentionally selects the person against whomthe offense is
conmtted or intended to be committed in whole or in substantial part
because of a belief or perception regarding the disability status or age
related infirmty or disease of a person, regardless of whether the
belief or perception is correct; or

(b) intentionally commts the act or acts constituting the offense in
whole or in substantial part because of a belief or perception regarding
disability status or age related infirmty or disease of a person,
regardl ess of whether the belief or perception is correct.

2. For the purpose of this section: (a) when a person reasonably
appears to have a disability or an age related infirmty or disease,
there shall be a rebuttable presunption the defendant selected the
person against whom the offense or act is conmmitted or intended to be
conmtted, in whole or in part because of a belief or perception regard-
ing the disability status or age related infirmty or disease of such
person; and (b) when a person is seventy years old or nore, there shal
be a rebuttable presunption that such person appears to have a disabili-
ty or an age related infirmty.

3. A"specified offense" is an offense defined by any of the follow ng
provisions of this chapter: section 120.00 (assault in the third
degree):; section 120.05 (assault in the second degree): section 120.10
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(assault in the first degree); section 120.12 (aggravated assault upon a
person less than eleven yvears old); section 120.13 (nenacing in the
first degree): section 120.14 (nenacing in the second degree): section
120.15 (nmenacing in the third degree); section 120.20 (reckless endan-
gernent in the second degree); section 120.25 (reckless endangernent in
the first degree); section 120.45 (stalking in the fourth degree);
section 120.50 (stalking in the third degree); section 120.55 (stalking
in the second degree); section 120.60 (stalking in the first degree):;
subdi vi sion one of section 125.15 (nmanslaughter in the second degree);:
subdivision one, two or four of section 125.20 (manslaughter in the
first degree); section 125.25 (nmurder in the second degree): subdivision
one of section 130.35 (rape in the first degree); subdivision one of
section 130.50 (crimnal sexual act in the first degree); subdivision
one of section 130.65 (sexual abuse in the first degree); paragraph (a)
of subdivision one of section 130.67 (aggravated sexual abuse in the

second degree); paragraph (a of subdivision one of section 130.70
(aggravated sexual abuse in the first degree); section 135.05 (unlawful
inprisonnent in the second degree): section 135.10 (unlawful inprison-

nent in the first degree); section 135.20 (kidnapping in the second
degree): section 135.25 (kidnapping in the first degree); section 135.60
(coercion in the second degree); section 135.65 (coercion in the first
degree); section 140.10 (crimnal trespass in the third degree); section
140.15 (crimmnal trespass in the second degree); section 140.17 (crim-
nal trespass in the first degree); section 140.20 (burglary in the third
degree): section 140.25 (burglary in the second degree); section 140.30
(burglary in the first degree): section 145.00 (crinmnal nmischief in the
fourth degree); section 145.05 (crinmnal nmischief in the third degree):;
section 145.10 (crinminal mschief in the second degree); section 145.12
(crimnal mnmschief in the first degree); section 150.05 (arson in the
fourth degree); section 150.10 (arson in the third degree); section
150.15 (arson in the second degree); section 150.20 (arson in the first
degree); section 155.25 etit larceny):; section 155.30 rand larcen

in the fourth degree); section 155.35 (grand larceny in the third
degree); section 155.40 (grand larceny in the second degree); section
155.42 (grand larceny in the first degree); section 160.05 (robbery in
the third degree); section 160.10 (robbery in the second degree);
section 160.15 (robbery in the first degree); section 240.25 (harassnent
in the first degree); subdivision one, two or four of section 240.30

aggravated harassnent in the second degree); or any attenpt or conspir-
acy to commt any of the foregoing offenses.

4. For the purposes of this section:

(a) A person has an age related infirmty or disease when., being sixty
vears old or nore, such person has a physical or nental disease or
infirmty, typically associated with advanced age. which substantially
limts a major |life activity;

(b) The term "substantial part” includes but is not limted to circunt
stances in which a defendant selects a person against whomto commt or
attenpt to conmit a crinme due to a belief or perception that such person
is less likely to resist or be able to resist such crine due to their
disability or age related infirmity or disease, regardless of whether
such belief or perception is correct;

(c) The term"disability" neans a physical or nental inpairnent that
substantially limts a major life activity; and

(d) The term"resist"” includes, in addition to its regular neaninag,
reporting such crine to l|law enforcenent. observing, recalling. or
reporting key features of any act or characteristic of a defendant
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related to such crine, or providing evidence to aid in the investigation
or prosecution of such crine.
8 497. 05 Sentencing.

1. When a person is convicted of a crine against the elderly or disa-
bl ed pursuant to this article, and the specified offense is a violent
felony offense, as defined in section 70.02 of this chapter, the crine
against the elderly or disabled shall be deened a violent felony
of f ense.

2. \Wien a person is convicted of a crine against the elderly or disa-
bl ed pursuant to this article and the specified offense is a m sdeneanor
or aclass C. D or E felony, the crine against the elderly or disabled
shall be deened to be one category higher than the specified offense the
defendant conmitted, or one category higher than the offense |evel
applicable to the defendant's conviction for an attenpt or conspiracy to
conmt a specified offense, whichever is applicable.

3. Notwithstanding any other provision of law, when a person is
convicted of a crinme against the elderly or disabled pursuant to this
article and the specified offense is a class B felony offense:

(a) the maximumtermof the indeterminate sentence nust be at | east
six vears if the defendant is sentenced pursuant to section 70.00 of
this chapter;

(b) the termof the deterninate sentence nust be at least eight years
if the defendant is sentenced pursuant to section 70.02 of this chapter;

(c) the termof the determinate sentence nust be at |east twelve years
if the defendant is sentenced pursuant to section 70.04 of this chapter;

(d) the maxinmum termof the indeterninate sentence nust be at | east
four vears if the defendant is sentenced pursuant to section 70.05 of
this chapter; and

(e) the maxinumtermof the indeterm nate sentence or the termof the
deterninate sentence nust be at least ten years if the defendant is
sentenced pursuant to section 70.06 of this chapter.

4. Notwithstanding any other provision of law, when a person is
convicted of crine against the elderly or disabled pursuant to this
article and the specified offense is a class A-1 felony, the nininum
period of the indeterninate sentence shall be not Iless than twenty
years.

8 6. Subdivisions 4 and 7 of section 200.50 of the crimnal procedure
| aw, subdivision 4 as anended by section 15 of subpart A of part H of
chapter 55 of the laws of 2014 and subdivision 7 as amended by chapter 7
of the laws of 2007, are anmended to read as foll ows:

4. A statement in each count that the grand jury, or, where the accu-
satory instrunent is a superior court information, the district attor-
ney, accuses the defendant or defendants of a designated offense,
provided that in any prosecution under article four hundred eighty-five
of the penal |aw, the designated offense shall be the specified of fense,
as defined in subdivision three of section 485.05 of the penal |aw,
followed by the phrase "as a hate crinme", and provided further that in
any prosecution under section 490.25 of the penal |aw, the designated
of fense shall be the specified offense, as defined in subdivision three
of section 490.05 of the penal law, followed by the phrase "as a crine
of terrorisnm; and provided further that in any prosecution under
section 130.91 of the penal law, the designated offense shall be the
specified offense, as defined in subdivision two of section 130.91 of
the penal law, followed by the phrase "as a sexually notivated fel ony";
and provided further that in any prosecution under section 497.00 of the
penal law, the designated offense shall be the specified offense, as
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defined in subdivision three of section 497.00 of the penal |aw
followed by the phrase "as a crine against the elderly or disabled"; and
provided further that in any prosecution under section 496.06 of the
penal law, the designated offense shall be the specified offense, as
defined in subdivision two of such section, followed by the phrase "as a
public corruption crinme"; and

7. A plain and concise factual statenent in each count which, w thout
al l egations of an evidentiary nature,

(a) asserts facts supporting every elenent of the offense charged and
the defendant's or defendants' comm ssion thereof with sufficient preci-
sion to clearly apprise the defendant or defendants of the conduct which
is the subject of the accusation; and

(b) in the case of any arned felony, as defined in subdivision forty-
one of section 1.20, states that such offense is an arned fel ony and
specifies the particular inplenment the def endant or def endant s
possessed, were arnmed wth, wused or displayed or, in the case of an
i mpl ement di spl ayed, specifies what the inplenent appeared to be; and

(c) in the case of any hate crinme, as defined in section 485.05 of the
penal |aw, specifies, as applicable, that the defendant or defendants
intentionally selected the person agai nst whomthe offense was conmitted
or intended to be commtted; or intentionally commtted the act or acts
constituting the offense, in whole or in substantial part because of a
belief or perception regarding the race, color, national origin, ances-
try, gender, religion, religious practice, age, disability or sexual
orientation of a person; and

(d) in the case of a crine of terrorism as defined in section 490.25
of the penal law, specifies, as applicable, that the defendant or
defendants acted with intent to intinidate or coerce a civilian popu-
lation, influence the policy of a unit of governnent by intimdation or
coercion, or affect the conduct of a unit of government by nurder,
assassi nation or ki dnappi ng; and

(e) in the case of a sexually notivated felony, as defined in section
130.91 of the penal |aw, asserts facts supporting the allegation that
the of fense was sexually notivated; and

(f) in the case of any crine against the elderly or disabled, as
defined in section 497.00 of the penal law. specifies, as applicable,
that the defendant or defendants intentionally selected the person
against whom the offense was committed or intended to be committed; or
intentionally conmtted the act or acts constituting the offense, in
whole or in substantial part because of a belief or perception regarding
the disability status or age related infirmty or disease of a person;
and

8 7. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw.




