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| N SENATE

January 27, 2017

Introduced by Sens. BAILEY, HAMLTON -- read twice and ordered printed,
and when printed to be conmitted to the Cormittee on Codes

AN ACT to anend the penal law and the crinminal procedure law, in
relation to sealing records for certain proceedi ngs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 221.05 of the penal |aw, as added by chapter 360 of
the laws of 1977, is anended to read as foll ows:
§ 221.05 Unl awful possession of narihuana.

A person is guilty of unlawful possession of mari huana when he know
ingly and unlawful | y possesses mari huana.

Unl awful possession of marihuana is a violation punishable only by a
fine of not nmore than one hundred dollars. However, where the defendant
has previously been convicted of [an—effense] a crine defined in this
article, except a crinme defined in section 221.10 of this article
provi ded, however, that the record of such conviction does not denopn-
strate a conviction under subdivision tw of such section 221.10, or
article 220 of this chapter, commtted within the three years i medi ate-
Iy preceding such violation, it shall be punishable (a) only by a fine
of not nore than two hundred dollars, if the defendant was previously
convi cted of one such offense committed during such period, and (b) by a
fine of not nore than two hundred fifty dollars or a termof inprison-
ment not in excess of fifteen days or both, if the defendant was previ-
ously convicted of two such of fenses conmmtted during such period.

8§ 2. Paragraph (k) of subdivision 3 of section 160.50 of the crimnal
procedure |aw, as added by chapter 835 of the laws of 1977 and as relet-
tered by chapter 192 of the laws of 1980, is anmended to read as foll ows:

(k) (i) The accusatory instrunment alleged a violation of article two
hundred twenty or section 240.36 of the penal law, prior to the taking
effect of article two hundred twenty-one of the penal law, or a
violation of article two hundred twenty-one of the penal law, (ii) the
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sole controlled substance involved is nmarijuana; and (iii) t he
conviction was only for a violation or violations]: i

! ] of section 221.10 of
the penal |aw provided. however, that the record of such conviction does
not denonstrate a conviction under subdivision two of such section
221.10, or for a petty offense or offenses. No defendant shall be
required or permtted to waive eligibility for sealing pursuant to this
paragraph as part of a plea of guilty, sentence or any agreenent rel ated
to a conviction for a violation of section 221.05 or section 221.10 of
the penal |aw and any such waiver shall be deened void and wholly unen-
forceabl e.

8§ 3. Section 160.50 of the crimnal procedure law is anmended by addi ng
three new subdivisions 5, 6 and 7 to read as foll ows:

5. A person convicted of a violation of section 221.10 of the pena
law, other than a conviction after trial of, or plea of quilty to,
subdi vi sion two of such section 221.10, prior to the effective date of
this subdivision may upon notion apply to the court in which such term -
nation occurred, upon not less than twenty days notice to the district
attorney, for an order granting to such person the relief set forth in
subdi vi sion one of this section, and such order shall be granted unl ess
the district attorney denpnstrates that the interests of justice require
ot herw se.

6. (a) Notw thstanding any other provision of |aw except as provided
in paragraph (d) of subdivision one of this section and paragraph (e) of
subdi vision four of section eight hundred thirty-seven of the executive
law. (i) when the division of crimnal justice services conducts a
search of its crimnal history records, maintained pursuant to subdivi-
sion six of section eight hundred thirty-seven of the executive |law, and
returns a report thereon. all references to a conviction for a violation
of section 221.10 of the penal law, other than a conviction after trial
of, or plea of guilty to, subdivision two of such section 221.10, shal
be excluded from such report; and (ii) the chief admnistrator of the
courts shall develop and pronulgate rules as nmay be necessary to ensure
that no witten or electronic report of a crimnal history record search
conducted by the office of court adnmnistration contains infornation
relating to a conviction for a violation of section 221.10 of the penal
law, other than a conviction after trial of, or plea of quilty to,
subdi vision two of such section 221.10, unless such search is conducted
solely for a bona fide research purpose, provided that such information
if so dissem nated, shall be disseminated in accordance with procedures
established by the chief adm nistrator of the courts to assure the secu-
rity and privacy of identification and information data, which shal
include the execution of an agreenment which protects the confidentiality
of the information and reasonably protects against data |inkage to indi-
vi dual s.

(b) Nothing contained in this subdivision shall be deened to pernit or
require the rel ease, disclosure or other dissem nation by the division
of crimnal justice services or the office of court adm nistration of
crimnal history record infornmation that has been sealed in accordance
with | aw

7. A person convicted of a violation of section 221.05 of the pena
law shall, on the effective date of this subdivision, have such
conviction inmmediately seal ed pursuant to subdivision one of this
section if such conviction occurred |less than three years prior to such
effective date.
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1 8 4. This act shall take effect on the sixtieth day after it shall
2 have becone a | aw.



