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2017- 2018 Regul ar Sessi ons

| N SENATE

January 23, 2017

Introduced by Sens. KRUECGER, BAILEY, PARKER -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Corpo-
rations, Authorities and Conmmi ssions

AN ACT to amend the business corporation | aw and the public authorities
law, in relation to enacting the "corporate accountability for tax
expendi tures act”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and nay be cited as
the "corporate accountability for tax expenditures act".

8§ 2. The business corporation law is anmended by adding a new article
14 to read as foll ows:

ARTICLE 14
CORPORATE ACCOUNTABI LI TY FOR TAX EXPENDI TURES

Section 1401. Definitions.

1402. Unified econonmi c devel opnent budget.

1403. Standardi zed applications for state developnent assi st-

ance.

1404. State devel opnent assi stance di sclosure.

1405. Recapture.
8 1401. Definitions.

As used in this article:

(a) "Base years" neans the first two conplete cal endar years foll ow ng
the effective date of a recipient receiving devel opnent assi stance.

(b) "Date of assistance" neans the commencenent date of the assistance
agreenent, which date triggers the period during which the recipient is
obligated to create or retain jobs and continue operations at the
specific project site.

(c) "Default" neans that a recipient has not achieved its job
creation, job retention, or wage or benefit goals, as applicable, during
the prescribed period therefor.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD05985- 01- 7
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(d) "Departnent" nmeans, unless otherwise noted, the departnent of
taxation and finance or any successor agency.

(e) "Devel opnent assistance" neans (1) tax credits and tax exenptions
(other than given under tax increment financing) given as an incentive
to a recipient business organization pursuant to an initial certif-
ication or an initial designation nmade by the departnment under article
eighteen-A or eighteen-B of the general nunicipal |aw

2 all successor and subsequent prograns and tax credits designed to
pronote | arge business relocations and expansions. "Devel opnent assi st -
ance" does not include tax increnent financing. assistance provided

under article eighteen-A or eighteen-B of the general nmunicipal |aw
pursuant to local ordinance, participation loans, or financial trans-
actions through statutorily authorized financial internediaries in

support of small business |loans and investnents or given in connection
with the devel opnent of affordabl e housing.

f) "Devel opment assi stance agreenent"” neans any agreenent executed b
the state granting body and the recipient setting forth the ternms and
conditions of developnent assistance to be provided to the recipient
consistent with the final application for devel opnent assistance,
including but not Ilimted to the date of assistance, submtted to and
approved by the state granting body.

(g) "Full-tinme, permanent job" neans a job in which the new enployee
works for the recipient at a rate of at least thirty-five hours per
week.

(h) "New enployee" neans a full-tine, pernanent enployee who repres-
ents a net increase in the nunber of the recipient's enpl oyees state-
wide. "New enployee" includes an enpl oyee who previously filled a new
enpl oyee position with the recipient who was rehired or called back from
a layoff that occurs during or follow ng the base years.

The term "new enpl oyee" does not include any of the follow ng:

(1) An enployee of the recipient who perforns a job that was previous-
ly perforned by another enployee in this state, if that job existed in
this state for at least six nonths before hiring the enpl oyee.

(2) A child, grandchild, parent, or spouse, other than a spouse who is
legally separated fromthe individual, of any individual who has a
direct or indirect ownership interest of at least five percent in the
profits, capital, or value of any nenber of the recipient.

(i) "Part-tine job" nmeans a job in which the new enployee works for
the recipient at a rate of less than thirty-five hours per week.

j "Recipient" neans any business that receives econonic devel opnent
assistance. A business is any corporation, limted liability conpany,
partnership, joint venture, association, sole proprietorship, or other
legally recognized entity.

(k) "Retained enpl oyee" neans any enpl oyee defined as having a full-
time or full-time equivalent job preserved at a specific facility or
site, the continuance of which is threatened by a specific and denon-
strable threat, which shall be specified in the application for devel op-
ment assi stance.

(1) "Specific project site" neans that distinct operational unit to
whi ch any devel opnent assistance is appli ed.

(m "State granting body" neans the departnent, any other state
departnent or state agency that provides devel opnent assistance that has
reporting requirenents under this article, and any successor agencies to
any of the preceding.

(n) "Tenporary job" neans a job in which the new enployee is hired for

a specific duration of tine or season.
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(0) "Value of assistance" neans the face value of any form of devel op-
nent assi st ance.

8 1402. Unified econonic devel opnent budget.

(a) For each state fiscal year ending on or after June thirtieth, two
thousand ei ghteen, the departnent shall subnit an annual unified econom
ic devel opnent budget to the governor. senate and assenbly. The unified
econom ¢ devel opnent budget shall be due within three nonths after the
end of the fiscal year, and shall present all types of devel opnent
assi stance granted during the prior fiscal year, including:

(1) The aggregate amount of uncollected or diverted state tax revenues
resulting fromeach type of devel opnent assistance provided pursuant to
law, as reported to the departnent on tax returns filed during the
fiscal year.

(2) Al state devel opnent assi stance.

(b) Al data contained in the unified econonic devel opnent budget
presented to the governor, senate and assenbly shall be fully subject to
the freedomof infornation act.

(c) The departnent shall subnmit a report of the anpunts in subpara-
graph one of paragraph (a) of this section to the departnent. which nay
append such report to the unified econonmc devel opnent budget rather
than separately reporting such anopunts.

1403. Standardi zed applications for state devel opnent assi st ance.

(a) Al final applications submtted to the departnent or any other
state granting body requesting devel opnent assi stance shall contain, at
a nmni num

(1) An application tracking nunber that is specific to both the state
granting agency and to each application.

(2) The office mailing address., office telephone nunber., and chi ef
officer of the granting body.

(3) The office mailing address. tel ephone nunber, and the nane of the
chief officer of the applicant or authorized designee for the specific
project site for which devel opnent assi stance i s requested.

(4) The applicant's total nunber of enployees at the specific project
site on the date that the application is submitted to the state granting
body. including the nunber of full-tinme, pernanent jobs, the nunber of
part-tine jobs, and the nunber of tenporary jobs.

(5) The type of devel opnent assistance and value of assistance being

r equest ed.
(6) The nunber of jobs to be created and retained or both created and

retained by the applicant as a result of the devel opnent assi stance,
including the nunber of full-time, permanent jobs, the nunber of part-
tinme jobs, and the nunber of tenporary jobs.

(7) A detailed list of the occupation or job classifications and
nunber of new enpl oyees or retained enployees to be hired in full-tine,
permanent jobs, a schedule of anticipated starting dates of the new
hires and the anticipated average wage by occupation or job classifica-
tion and total payroll to be created as a result of the devel opnent
assi stance..

(8) Alist of all other forns of developnent assistance that the
applicant is requesting for the specific project site and the nanme of
each state granting body fromwhich that devel opnent assistance is being
r equest ed.

(9) Anarrative, if necessary, describing why the devel opnent assi st-
ance is needed and how the applicant's use of the devel opnent assi stance
may reduce enploynent at any site in New York
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(10) A certification by the chief officer of the applicant or his or
her authorized designee that the infornmation contained in the applica-
tion subnmtted to the granting body contains no know ng nisrepresen-
tation of material facts upon which eligibility for devel opnent assi st-
ance i s based.

(b) FEvery state granting body either shall conplete, or shall require
the applicant to conplete, an application formthat neets the m ninmm
requirenents as prescribed in this section each tinme an applicant
applies for devel opnent assistance covered by this article.

(c) The departnent shall have the discretion to nodify any standard-
ized application for state devel opnent assistance required under para-
graph (a) of this section for any grants that are not given as an incen-
tive to a recipient business organi zation.

§ 1404. State devel opnent assi stance disclosure.

(a) Beginning February first, two thousand nineteen and each year
thereafter, every state granting body shall submit to the departnent
copies of all devel opnent assistance agreenents that it approved in the
prior cal endar year.

(b) For each developnent assistance agreenent for which the date of
assi stance has occurred in the prior calendar year, each recipient shal
submt to the departnment a progress report that shall include, but not
be limted to, the foll ow ng:

(1) The application tracking nunber.

(2) The office mailing address, tel ephone nunber, and the nane of the
chief officer of the granting body.

(3) The office mailing address. tel ephone nunber, and the name of the
chief officer of the applicant or authorized designee for the specific
project site for which the devel opnent assistance was approved by the
state granting body.

(4) The type of devel opnent assistance program and val ue of assi stance
that was approved by the state granting body.

5 The applicant's total nunber of enployees at the specific project
site on the date that the application was subnitted to the state grant-
ing body and the applicant's total nunber of enployees at the specific
project site on the date of the report, including the nunber of full-
tinme, permanent jobs, the nunber of part-tine jobs, and the nunber of
tenporary jobs, and a conputation of the gain or loss of jobs in each
category.

(6) The nunber of new enpl oyees and retained enpl oyees the applicant
stated in its devel opnent assistance agreenent, if any, if not, then in
its application, would be created by the devel opnent assi stance broken
down by full-tine, pernmanent., part-tine, and tenporary.

(7) A sworn declaration of whether the recipient is in conpliance with
the devel opnent assi stance agreenent.

(8) A detailed list of the occupation or job classifications and
nunber of new enpl oyees or retained enployees to be hired in full-tine,
pernmanent jobs, a schedule of anticipated starting dates of the new
hires and the actual average wage by occupation or job classification
and total payroll to be created as a result of the developnent assist-
ance.

(9) A narrative, if necessary, describing howthe recipient's use of
the devel opnent assi stance during the reporting year has reduced enploy-
nent at any site in New York.

(10) A certification by the chief officer of the applicant or his or
her authorized designee that the information in the progress report
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contains no knowing misrepresentation of material facts upon which
eligibility for devel opnent assistance is based.

(c) The state granting body., or a successor agency. shall have ful
authority to verify infornmation contained in the recipient's progress
report, including the authority to inspect the specific project site and
inspect the records of the recipient that are subject to the devel opnent
assi st ance agreenent.

(d) By June first, two thousand nineteen and by June first of each
vear thereafter, the departnent shall conpile and publish all data in
all of the progress reports in both witten and electronic form

(e) If a recipient of developnent assistance fails to conply with
paragraph (b) of this section, the departnent shall. within twenty work-
ing days after the reporting subnmttal deadlines set forth in such para-
graph (b)., suspend within thirty-three working days any current devel op-

nent assistance to such recipient under its control, and shall be
prohibited fromconpleting any current or providing any future devel op-
nment assistance until it receives proof that such recipient has cone

into conpliance with the requirenents of paragraph (b) of this section.

(f) The departnent shall have the discretion to nodify the infornmation
required in the progress report required under paragraph (b) of this
section consistent with the disclosure purpose of this section for any
grants that are not given as an incentive to a recipient business organ-
ization.

8§ 1405. Recapture.

(a) Al devel opnent assistance agreenents shall contain, at a m ninum
the follow ng recapture provisions:

(1) The recipient nust (i) nmake the level of capital investnment in the
econoni ¢ developnment project specified in the devel opnent assistance
agreenent; (ii) create or retain, or both, the requisite nunber of jobs,
payi ng not less than specified wages for the created and retained |obs,
within and for the duration of the tinme period specified in the devel op-
nment assi stance prograns and the devel opnent assi stance agreenent.

(2) If the recipient fails to create or retain the requisite nunber of
jobs within and for the time period specified, in the devel opnent
assi stance prograns and the devel opnent assi stance agreenent, the recip-
ient shall be deened to no longer qualify for the state econonic assi st-
ance and the applicable recapture provisions shall take effect.

(3) If the recipient receives state econon c assistance in the form of
an _enpire zone designation pursuant to article eighteen-B of the general

muni ci pal law or an industrial devel opnment zone designation pursuant to
article eighteen-A of the general nunicipal law and the recipient fails

to create or retain the requisite nunber of jobs, as determned by the
devel opnment assistance agreenment within the requisite period of tine,
the recipient shall be required to pay to the state the full anmount of
the state tax exenption that it received as a result of such desiqg-
nat i on.

(4) If the recipient receives a grant or loan pursuant to an enpire
zone designation pursuant to article eighteen-B of the general nunicipal
law or an industrial devel opnent zone designation pursuant to article
eighteen-A of the general nunicipal law and the recipient fails to
create or retain the requisite nunber of jobs for the requisite tine
period, as provided in the devel opnent assi stance agreenent, the recipi-
ent shall be required to repay to the state a pro rata anpunt of the
grant; that anmpunt shall reflect the percentage of the deficiency
bet ween the requisite nunber of jobs to be created or retained by the

reci pient and the actual nunber of such jobs in existence as of the date
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the departnent deternmines the recipient is in breach of the job creation
or retention covenants contained in the devel opnent assi stance agree-
nent. If the recipient of devel opnent assistance under such designations
ceases operations at the specific project site during a five year period
commencing on the date of assistance, the recipient shall be required to
repay the entire ampunt of the grant or to accelerate repaynment of the
| oan back to the state

(5) If the recipient receives a tax credit under article eighteen-A or
eighteen-B of the general nmunicipal law,_ the developnent assistance
agreenent shall provide that (i) if the nunber of new or retained
enpl oyees falls below the requisite nunber set forth in the devel opnent
assi stance agreenent, the allowance of the credit shall be automatically
suspended wuntil the nunber of new and retained enployees equals or
exceeds the requisite nunber in the developnent assistance agreenent;
(ii) if the recipient discontinues operations at the specific project
site during the first five years of the termof the devel opnent assi st-
ance agreenent, the recipient shall forfeit all credits taken by the
recipient during such five year period; and (iii) in the event of a
revocation or suspension of the credit, the departnment shall initiate
proceedi ngs against the recipient to recover wongfully exenpted state
incone taxes and the recipient shall pronptly repay to the departnent
any wrongfully exenpted state income taxes. The forfeited anpunt of

credits shall be deened assessed on the date the departnent initiates

proceedi ngs against such recipient and the recipient shall pronptly
repay to the departnment any wongfully exenpted state inconme taxes.

(b) The conmissioner of taxation and finance nmay elect to waive
enf orcenent of any contractual provision arising out of the devel opnent
assistance agreenent required by this article based on a finding that
the waiver is necessary to avert an inmnent and denopnstrable hardship
to the recipient that mry result in such recipient's insolvency or
di scharge of workers. If a waiver is granted, the recipient shall agree
to a contractual nodification, including recapture provisions, to the
devel opnent assi stance agreenent. The existence of any waiver granted
pursuant to paragraph (c) of this section, the date of the granting of
such waiver, and a brief summary of the reasons supporting the granting
of such waiver shall be disclosed consistent with the provisions of this
section.

(c) Beqginning June first, two thousand ei ghteen. the departnent shal
annually conpile a report on the outcones and effectiveness of recapture
provi sions by program including but not Jlimted to: (i) the tota
nunber of conpanies that receive devel opnent assistance as defined in
this article; (ii) the total nunber of recipients in violation of devel-
opnent agreenents with the departnent; (iii) the total nunber of
conpleted recapture efforts; (iv) the total nunber of recapture efforts
initiated; and (v) the nunber of waivers granted. Such report shall be
disclosed consistent with the provisions of section fourteen hundred
four of this article.

§ 3. The public authorities law is amended by adding a new article
10-E to read as fol |l ows:

ARTICLE 10-E
CORPORATE ACCOUNTABI LI TY FOR TAX EXPENDI TURES
Section 3980. Definitions.
3981. Unified econoni c devel opnent budget.
3982. Standardized applications for state devel opnent assi st-
ance.

3983. State devel opnent assi stance di scl osure.
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3984. Recapture.

8 3980. Definitions. As used in this article:

1. "Base years" neans the first two conplete cal endar years foll ow ng
the effective date of a recipient receiving devel opnent assi stance.

2. "Date of assistance" neans the commencenent date of the assistance
agreenent, which date triggers the period during which the recipient is
obligated to create or retain jobs and continue operations at the
specific project site.

3. "Default" neans that a recipient has not achieved its job creation,
job retention, or wage or benefit goals, as applicable, during the
prescribed period therefor.

4. "Departnment" neans, unless otherw se noted. the departnment of taxa-
tion and finance or any successor agency.

5. "Devel opnent assi stance"” neans (a) tax credits and tax exenptions
(other than given under tax increnent financing) given as an incentive
to a recipient public authority pursuant to an initial certification or
an initial designation made by the departnment under article eighteen-A
or _eighteen-B of the general nunicipal |aw

(b) all successor and subsequent prograns and tax credits designed to
pronote large business relocations and expansions. "Devel opnent assi st -
ance" does not include tax increnent financing. assistance provided
under article eighteen-A or eighteen-B of the general nunicipal |aw
pursuant to |l ocal ordinance, participation loans, or financial trans-
actions through statutorily authorized financial internediaries in
support of snmmll business |oans and investnents or given in connection
with the devel opnent of affordable housing.

6. "Devel opnent assistance agreenent" neans any agreenent executed by
the state granting body and the recipient setting forth the ternms and
conditions of developnent assistance to be provided to the recipient
consistent with the final application for devel opnent assi stance,
including but not Ilimted to the date of assistance, submtted to and
approved by the state granting body.

7. "Full-tinme, pernanent job" nmeans a job in which the new enployee
works for the recipient at a rate of at least thirty-five hours per
week.

8. "New enployee" neans a full-tine, pernmanent enployee who repres-
ents a net increase in the nunber of the recipient's enployees state-
wi de. "New enpl oyee" includes an enployee who previously filled a new
enpl oyee position with the recipient who was rehired or called back from
a layoff that occurs during or follow ng the base years.

The term "new enpl oyee" does not include any of the follow ng:

(a) An enpl oyee of the recipient who perforns a job that was previous-
ly perforned by another enployee in this state, if that job existed in
this state for at least six nonths before hiring the enpl oyee.

(b) A child, grandchild, parent. or spouse, other than a spouse who is
legally separated fromthe individual, of any individual who has a
direct or indirect ownership interest of at least five percent in the
profits, capital, or value of any nenber of the recipient.

9. "Part-tinme job" neans a job in which the new enpl oyee works for the
recipient at a rate of less than thirty-five hours per week.

10. "Recipient" neans any public authority created pursuant to this
chapter that receives econonic devel opnent assistance or other legally
recogni zed entity of such a public authority.

11. "Retained enployee" neans any enployee defined as having a full-
tinme or full-tinme equivalent job preserved at a specific facility or
site, the continuance of which is threatened by a specific and denon-
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strable threat, which shall be specified in the application for devel op-
nent assi st ance.

12. "Specific project site" neans that distinct operational unit to
whi ch any devel opnent assistance is applied.

13. "State granting body" neans the departnent, any other state

departnent or state agency that provides devel opnent assistance that has

reporting requirenents under this article, and any successor agencies to
any of the preceding.

14. "Tenporary job" neans a job in which the new enployee is hired for
a specific duration of tine or season.

15. "Value of assistance" neans the face value of any form of devel op-
nent assi st ance.

8§ 3981. Unified econonm c devel opnent budget. 1. For each state fisca
year ending on or after June thirtieth, two thousand ei ghteen. the
departnent shall subnmit an annual unified econom c devel opnent budget to
the governor, senate and assenbly. The wunified econonic devel opnent
budget shall be due wthin three nonths after the end of the fisca
vear, and shall present all types of developnent assistance granted
during the prior fiscal year. including:

(a) The aggregate ampunt of uncollected or diverted state tax revenues
resulting fromeach type of devel opnent assistance provided pursuant to
law, as reported to the departnent on tax returns filed during the
fiscal year.

(b) Al state devel opnent assi stance.

2. Al data contained in the unified econonic devel opnent budget
presented to the governor, senate and assenbly shall be fully subject to
the freedomof infornmation act.

3. The departnent shall submit a report of the anbunts in paragraph
(a) of subdivision one of this section to the departnent, which may
append such report to the unified economic devel opnent budget rather

than separately reporting such anpunts.

3982. Standardized applications for state devel opnment assi st ance.
1. All final applications submtted to the departnment or any other state
granting body requesting devel opnent assistance shall contain, at a
m ni num

(a) An application tracking nunber that is specific to both the state
granting agency and to each application.

(b) The office mailing address. office telephone nunber. and chief
officer of the granting body.

(c) The office mailing address, tel ephone nunber, and the nane of the
chief officer of the applicant or authorized designee for the specific
project site for which devel opnent assistance i s requested.

(d) The applicant's total nunber of enployees at the specific project
site on the date that the application is submtted to the state granting
body. including the nunber of full-tine, pernmanent jobs, the nunber of
part-tine jobs, and the nunber of tenporary jobs.

(e) The type of devel opnent assistance and val ue of assistance being

r equest ed.
(f) The nunber of jobs to be created and retained or both created and

retained by the applicant as a result of the devel opnent assi stance,
including the nunber of full-tinme, permanent jobs, the nunber of part-
tinme jobs, and the nunber of tenporary jobs.

(g) A detailed list of the occupation or job classifications and
nunber of new enpl oyees or retained enployees to be hired in full-tine,
permanent jobs, a schedule of anticipated starting dates of the new

hires and the anticipated average wage by occupation or job classifica-
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tion and total payroll to be created as a result of the devel opnent
assi st ance.
(hy A list of all other forns of devel opnent assistance that the

applicant is requesting for the specific project site and the nane of
each state granting body fromwhich that devel opnent assi stance i s being

r equest ed.
(i) A narrative, if necessary, describing why the devel opnent assi st-

ance is needed and how the applicant's use of the devel opnent assi stance
may reduce enploynent at any site in New York

(J) Acertification by the chief officer of the applicant or his or
her authorized designee that the information contained in the applica-
tion subnmitted to the granting body contains no knowing m srepresen-
tation of material facts upon which eliqgibility for devel opnent assi st-
ance is based.

2. Every state granting body either shall conplete, or shall require
the applicant to conplete, an application formthat neets the m ni num
requirenents as prescribed in this section each tine an applicant
applies for devel opnent assistance covered by this article.

3. The departnent shall have the discretion to nodify any standardi zed
application for state devel opnent assi stance required under subdivision
one of this section for any grants that are not given as an incentive to
a recipient public authority.

3983. State devel opnent assistance disclosure. 1. Beginnin Febr u-
ary first, two thousand nineteen and each year thereafter, every state
granting body shall submit to the departnent copies of all devel opnent
assi stance agreenents that it approved in the prior cal endar year.

2. For each developnent assistance agreenent for which the date of
assi stance has occurred in the prior calendar year, each recipient shal
submt to the departnment a progress report that shall include, but not
be limted to, the foll ow ng:

(a) The application tracking nunber.

(b) The office mailing address. telephone nunber, and the nane of the
chief officer of the granting body.

(c) The office mailing address. tel ephone nunber, and the name of the
chief officer of the applicant or authorized designee for the specific
project site for which the devel opnent assistance was approved by the
state granting body.

(d) The type of devel opnent assistance program and val ue of assistance
that was approved by the state granting body.

e The applicant's total nunber of enployees at the specific project
site on the date that the application was subnitted to the state grant-
ing body and the applicant's total nunber of enployees at the specific
project site on the date of the report, including the nunber of full-
tinme, permanent jobs., the nunber of part-tine jobs, and the nunber of
tenporary jobs, and a conputation of the gain or loss of jobs in each
category.

(f) The nunber of new enpl oyees and retai ned enpl oyees the applicant
stated in its devel opnent assistance agreenent, if any, if not, then in
its application, would be created by the devel opnent assi stance broken
down by full-tine, permanent., part-tine, and tenporary.

(g) A sworn declaration of whether the recipient is in conpliance with
the devel opnent assi stance agreenent.

(h) A detailed list of the occupation or job classifications and
nunber of new enpl oyees or retained enployees to be hired in full-tine,
pernmanent jobs, a schedule of anticipated starting dates of the new

hires and the actual average wage by occupation or job classification
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and total payroll to be created as a result of the developnent assist-
ance.

(i) A narrative, if necessary, describing howthe recipient's use of
the devel opnent assistance during the reporting year has reduced enploy-
nent at any site in New York.

(j) Acertification by the chief officer of the applicant or his or
her authorized designee that the information in the progress report
contains no knowing msrepresentation of mnmaterial facts upon which
eligibility for devel opnent assistance is based.

3. The state granting body, or a successor agency, shall have ful
authority to verify infornmation contained in the recipient's progress
report, including the authority to inspect the specific project site and
inspect the records of the recipient that are subject to the devel opnent
assi st ance agreenent.

4. By June first, two thousand nineteen and by June first of each year
thereafter, the departnent shall conpile and publish all data in all of
the progress reports in both witten and electronic form

5. If arecipient of developnent assistance fails to conply wth
subdivision tw of this section, the departnment shall, within twenty
wor ki ng days after the reporting subnittal deadlines set forth in such
subdivision twd, suspend wthin thirty-three working days any current
devel opnent _assi stance to such recipient under its control, and shall be
prohibited fromconpleting any current or providing any future devel op-
nent assistance until it receives proof that such recipient has conme
into conpliance with the requirenents of subdivision tw of this
section.

6. The departnent shall have the discretion to nodify the informtion
required in the progress report required under subdivision two of this
section consistent wth the disclosure purpose of this section for any
grants that are not given as an incentive to a recipient public authori-
ty.

3984. Recapture. 1. Al devel opnent assistance agreenents shal
contain, at a mninum the follow ng recapture provisions:

(a) The recipient nust (i) nmake the level of capital investnent in the
econonic developnment project specified in the devel opnent assistance
agreenent; (ii) create or retain, or both, the requisite nunber of jobs,
paying not less than specified wages for the created and retained jobs,
within and for the duration of the tinme period specified in the devel op-
nent assi stance progranms and the devel opnent assi stance agreenent.

(b) If the recipient fails to create or retain the requisite nunber of
jobs within and for the time period specified, in the devel opnent
assi stance prograns and the devel opnent assi stance agreenent, the recip-
ient shall be deened to no longer qualify for the state econonic assi st-
ance and the applicable recapture provisions shall take effect.

(c) If the recipient receives state econoni c assistance in the form of
an enpire zone designation pursuant to article eighteen-B of the general
muni ci pal law or _an industrial devel opnent zone designation pursuant to
article eighteen-A of the general nmunicipal law and the recipient fails
to create or retain the requisite nunber of jobs, as determned by the
devel opnment assistance agreenent within the requisite period of tine,
the recipient shall be required to pay to the state the full anmount of
the state tax exenption that it received as a result of such desiqg-
nati on.

(d) If the recipient receives a grant or loan pursuant to an enpire

zone designation pursuant to article eighteen-B of the general nunici pal
law or an industrial devel opnent zone designation pursuant to article
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eighteen-A of the general nunicipal law and the recipient fails to
create or retain the requisite nunber of jobs for the requisite tine
period, as provided in the devel opnent assi stance agreenent, the recipi-
ent shall be required to repay to the state a pro rata ampunt of the
grant; that amount shall reflect the percentage of the deficiency
between the requisite nunber of jobs to be created or retained by the
recipient and the actual nunber of such jobs in existence as of the date
the departnent deternmines the recipient is in breach of the job creation
or retention covenants contained in the developnent assistance agree-
nent. |If the recipient of devel opnent assistance under such designations
ceases operations at the specific project site during a five year period
conmencing on the date of assistance, the recipient shall be required to
repay the entire anpunt of the grant or to accelerate repaynent of the
| oan back to the state

(e) If the recipient receives a tax credit under article eighteen-A or
eighteen-B of the general nunicipal law, the devel opnent assistance
agreenent shall provide that (i) if the nunber of new or retained
enpl oyees falls below the requisite nunber set forth in the devel opnent
assi stance agreenent, the allowance of the credit shall be automatically
suspended wuntil the nunber of new and retained enployees equals or
exceeds the requisite nunber in the developnent assistance agreenent;
(ii) if the recipient discontinues operations at the specific project
site during the first five years of the termof the devel opnent assi st-
ance agreenent, the recipient shall forfeit all credits taken by the
recipient during such five year period; and (iii) in the event of a
revocation or suspension of the credit, the departnment shall initiate
proceedi hgs against the recipient to recover wongfully exenpted state
incone taxes and the recipient shall pronptly repay to the departnent
any wongfully exenpted state incone taxes. The forfeited anpunt of
credits shall be deened assessed on the date the departnent initiates
proceedi ngs against such recipient and the recipient shall pronptly
repay to the departnent any wongfully exenpted state incone taxes.

2. The commissioner of taxation and finance may elect to waive
enforcenent of any contractual provision arising out of the devel opnent
assistance agreenent required by this article based on a finding that
the waiver is necessary to avert an inmnent and denpnstrable hardship
to the recipient that mry result in such recipient's insolvency or
di scharge of workers. If a waiver is granted, the recipient shall agree
to a contractual nodification, including recapture provisions, to the
devel opnent assi st ance agreenent. The existence of any waiver granted
pursuant to subdivision three of this section, the date of the granting
of such waiver, and a brief summry of the reasons supporting the grant-
ing of such waiver shall be disclosed consistent with the provisions of
this section.

3. Beginning June first, two thousand ei ghteen. the departnment shal
annually conpile a report on the outcones and effectiveness of recapture
provi sions by program including but not limted to: (a) the total
nunber of authorities that receive devel opnent assistance as defined in
this article; (b) the total nunber of recipients in violation of devel-
opnment agreenents with the departnent; (c) the total nunber of conpleted
recapture efforts; (d) the total nunber of recapture efforts initiated;
and (e) the nunber of waivers granted. Such report shall be disclosed
consistent with the provisions of section thirty-nine hundred eighty-
three of this article.

8 4. This act shall take effect on the one hundred twentieth day after
it shall have beconme a |l aw and shall apply to contracts and agreenents




A WNPF

S. 3364

entered
the addit
sary for

aut hori zed to be nmade on or

into
i on,
t he

12

on or after such effective date. Effective inmediately,

amendnent and/or repeal

i npl ement ati on of

this

act

of any rule or regulation neces-

on its effective date are

bef ore such effective date.



