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STATE OF NEW YORK

2055

2017- 2018 Regul ar Sessi ons

| N SENATE

January 11, 2017

Introduced by Sen. BONACIC -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Judiciary

AN ACT to anend the estates, powers and trusts law, in relation to the
role and duties of advisors in trust agreenents

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The estates, powers and trusts law is anended by adding a
new section 11-2.2-a to read as foll ows:
8§ 11-2.2-a Advisors

(a) Advisors.

(1) Were one or nore persons are given authority by the terns of a
governing instrunent to direct, consent to or disapprove a fiduciary's
actual or proposed investnent decisions, distribution decisions or other
decision of the fiduciary, such persons shall be considered to be advi -
sors and fiduciaries when exercising such authority unless the governing
instrunment otherw se provides.

(2) If a governing instrunent provides that a fiduciary is to follow
the direction of an advisor, and the fiduciary acts in accordance with
such a direction, then except in cases of willful msconduct on the part
of the fiduciary so directed, the fiduciary shall not be liable for any
loss resulting directly or indirectly fromany such act.

(3) If a governing instrunent provides that a fiduciary is to nake
decisions with the consent of an advisor, then except in cases of wll-
ful misconduct or gross negligence on the part of the fiduciary, the
fiduciary shall not be liable for any loss resulting directly or indi-
rectly fromany act taken or omtted as a result of such advisor's fail-
ure to provide such consent after having been requested to do so by the
fiduciary.

(4) Whenever a governing instrunent provides that a fiduciary is to
followthe direction of an advisor with respect to investnent deci sions,
distribution decisions, or other decisions of +the fiduciary, then

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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except to the extent that the governing instrunent provides otherw se,
the fiduciary shall have no duty to:

(A) Monitor the conduct of the advisor;

(B) Provide advice to the advisor or consult with the advisor; or

(C© Communicate with or warn or apprise any beneficiary or third party
concerning instances in which the fiduciary would or m ght have exer-
cised the fiduciary's own discretion in a manner different from the
manner directed by the advisor.

Absent clear and convincing evidence to the contrary, the actions of
the fiduciary pertaining to matters within the scope of the advisor's
authority (such as confirmng that the advisor's directions have been
carried out and recording and reporting actions taken at the advisor's
direction), shall be presuned to be adninistrative actions taken by the
fiduciary solely to allowthe fiduciary to performthose duties assigned
to the fiduciary under the governing instrunent and such adninistrative
actions shall not be deened to constitute an undertaking by the fiduci-
ary to nonitor the advisor or otherwi se participate in actions wthin
the scope of the advisor's authority.

(b) Court jurisdiction.

By accepting appointnent to serve as advisor, the advisor subnits to
the jurisdiction of the courts of this state even if the advisory agree-
nent or other related agreenents provide otherwi se, and the advisor nay
be nmrde a party to any action or proceeding relating to decisions,
actions or inactions of the advisor.

(c) Conpensation.

(1) The advisor shall be entitled to such conpensation as may be
reasonable, and the court, upon application of a person interested in
the trust. may review the reasonabl eness of such conpensation.

(2) The fiduciary shall be entitled to conm ssions in accordance wth
article twenty-three of the surrogate's court procedure act.

(d) Definitions. As used in this section:

(1) "Advisor" shall include a "protector" who shall have all of the
power and authority granted to the protector by the ternms of the govern-
ing instrunent, which may include but shall not be limted to:

(A) The power to renove and appoint trustees, advisors, trust conmt-
tee nenbers, and other protectors;

(B) The power to nodify or anend the governing instrunent to achieve
favorable tax status or to facilitate the efficient adninistration of
the trust; and

(© The power to nmodify, expand., or restrict the terns of a power of
appointnment granted to a beneficiary by the governing instrunent.

(2) "lInvestnent decision" neans, with respect to any investnment, the
retention, purchase, sale, exchange., tender or other transaction affect-
ing the ownership thereof or rights therein, and an advisor w th author-
ity with respect to such decisions is an investnent advisor.

§ 2. This act shall take effect imediately and shall apply to al
trusts which cone into existence after this act shall have becone a | aw,
provi ded, however, those trusts incorporate this section by reference
within the trust agreement.




