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STATE OF NEW YORK

1873

2017- 2018 Regul ar Sessi ons

| N SENATE

January 11, 2017

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to amend the penal law, in relation to nmaking technical
corrections to the descriptions of certain bribery offenses and
defenses; to anend the penal law, in relation to comercial bribing;
to anend the penal |aw and the crimnal procedure law, in relation to
the crime of official msconduct and to abuse of public trust crines;
and to anend the penal law, in relation to undisclosed self-dealing

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 200.00 of the penal |aw, as anended by chapter 833
of the laws of 1986, is amended to read as foll ows:
8§ 200.00 Bribery in the third degree.

A person is gquilty of bribery in the third degree when he or she
confers, or offers or agrees to confer, any benefit upon a public serv-

ant [ upehr—an—agreerprt—or—understanding—that] with the intent to influ-

ence such public servant's vote, opinion, judgnent, action, decision or
exercise of discretion as a public servant [wll—thereby—beinfluenced].

Bribery in the third degree is a class D felony.

8§ 2. Section 200.03 of the penal |law, as anended by section 18 of
subpart A of part H of chapter 55 of the laws of 2014, is anended to
read as foll ows:

§ 200.03 Bribery in the second degree.

A person is quilty of bribery in the second degree when he or she
confers, or offers or agrees to confer, any benefit valued in excess of
five thousand dollars upon a public servant [ugper—anr—agreerent—or—uhder—
standing—that] with the intent to influence such public servant's vote
opi ni on, judgnent, action, decision or exercise of discretion as a
public servant [wtl—hereby—beiniluenced].

Bribery in the second degree is a class C fel ony.

8§ 3. Section 200.04 of the penal |law, as anended by section 19 of
subpart A of part H of chapter 55 of the laws of 2014, is anended to
read as foll ows:

§ 200.04 Bribery in the first degree.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted
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A person is quilty of bribery in the first degree when the person
confers, or offers or agrees to confer: (1) any benefit wupon a public
servant [ dpoR—an—agreerppt—or—understanding—that] with the intent to
influence such public servant's vote, opinion, judgnent, action, deci-
sion or exercise of discretion as a public servant [wll—thereby—be
ipfldenced] in the investigation, arrest, detention, prosecution or
i ncarceration of any person for the comr ssion or alleged conm ssion of
a class A felony defined in article two hundred twenty of this part or
an attenpt to conmt any such class A felony; or (2) any benefit val ued
i n excess of one hundred thousand dollars upon a public servant [uaper—an

agreerept—or—understandinrg—that] with the intent to influence such

public servant's vote, opinion, judgrment, action, decision or exercise
of discretion as a public servant [w-ll—thereby—beinfluenced].

Bribery in the first degree is a class B felony.

8 4. Section 200.05 of the penal law is anended to read as foll ows:

§ 200. 05 Bri bery; defense.

In any prosecution for bribery[+]: (1) it 1is a defense that the
defendant conferred or agreed to confer the benefit involved upon the
public servant involved as a result of conduct of the latter constitut-
ing larceny committed by neans of extortion, or an attenpt to comit the
sane, or coercion, or an attenpt to commit coercion[-]; and (2) it is
also a defense that the benefit that the defendant conferred, or offered
or agreed to confer, upon the public servant was a legitinmate canpaign
contribution, unless such contribution was nmade upon an agreenent or
understanding that such public servant's vote, opinion, judgnent,
action, decision or exercise of discretion as a public servant would
ther eby be infl uenced.

8 5. Section 180.03 of the penal |aw, as anended by chapter 577 of the
| aws of 1983, is anended to read as fol |l ows:

§ 180.03 Commercial bribing in the first degree.

A person is guilty of comrercial bribing in the first degree when he
or she confers, or offers or agrees to confer, any benefit upon any
enpl oyee, agent or fiduciary wi thout the consent of the latter's enploy-
er or principal, with intent to influence his or her conduct in relation
to his or her enployer's or principal's affairs, and when the value of
the benefit conferred or offered or agreed to be conferred exceeds one

thousand dol | ars [ aprd—ecauses—econrare—harmtothe—enrployer—or—pr-Acipat
FA—an—amunt —exceedingtwo hundred ity dollargs].

Comrercial bribing in the first degree is a class E fel ony.

§ 6. Section 180.08 of the penal |aw, as anended by chapter 577 of the
|l aws of 1983, is anmended to read as foll ows:

8§ 180.08 Commercial bribe receiving in the first degree.

An enpl oyee, agent or fiduciary is guilty of commercial bribe receiv-
ing in the first degree when, without the consent of his or her enployer
or principal, he or she solicits, accepts or agrees to accept any bene-
fit from another person upon an agreenent or understanding that such
benefit will influence his or her conduct in relation to his or her
enployer's or principal's affairs, and when the value of the benefit
solicited, accepted or agreed to be accepted exceeds one thousand
dollars h m ha am LQ el n a

Commercial bribe receiving in the first degree is a class E fel ony.

8 7. Section 195.00 of the penal |aw, as anended by chapter 906 of the
| aws of 1990, is amended to read as fol |l ows:
§ 195.00 Oficial misconduct in the third degree.
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A public servant is guilty of official misconduct in the third degree
when, with intent to obtain a benefit or deprive another person of a
benefit:

1. He or she conmits an act relating to his or her office but consti-
tuting an unauthorized exercise of his or her official functions, know
ing that such act is unauthorized; or

2. He or she knowingly refrains from performng a duty which is
i nposed upon himor her by law or is clearly inherent in the nature of
his or her office.

O ficial msconduct in the third degree is a class A mi sdeneanor.

8§ 8. The penal law is amended by adding two new sections 195.01 and
195.03 to read as foll ows:

8 195.01 O ficial nmisconduct in the second degree.

A public servant is guilty of official m sconduct in the second degree
when he or she commits the crinme of official msconduct in the third
degree and he or she obtains any benefit or deprives another person of a
benefit valued in excess of one thousand doll ars.

Oficial msconduct in the second degree is a class E fel ony.

8 195.03 Oficial nmisconduct in the first degree.

A public servant is guilty of official nisconduct in the first degree
when he or she commts the crine of official mnisconduct in the third
degree and he or she obtains any benefit or deprives another person of a
benefit valued in excess of three thousand doll ars.

Oficial msconduct in the first degree is a class D felony.

8§ 9. The penal law is anended by adding a new article 196 to read as
foll ows:

ARTICLE 196
ABUSE COF PUBLI C TRUST
Section 196.00 Abuse of public trust crine.
8§ 196.00 Abuse of public trust crine.

1. (a) A person conmits an abuse of public trust crine when he or she
conmts a felony offense and either:

(i) intentionally wuses his or her position as a public servant in a
nmanner that significantly facilitates the commission or conceal nent of
the offense; or

(ii) attenpts, conspires or solicits another to commit any felony., and
in such attenpt. conspiracy or solicitation intentionally uses his or
her position as a public servant to significantly facilitate the conmm s-
sion or concealnent of the offense.

b) Notwi t hstandin aragraph (a) of this subdivision an abuse of
public trust crine shall not include any offense for which the
offender's status as a public servant constitutes an elenent of the
offense, including., but not limted to, the follow ng provisions of this
chapter: paragraph (qg) of subdivision four of section 135.35 (I abor
trafficking); subdivision eight of section 135.60 (coercion in the
second degree); paragraph (c) of subdivision tw of section 135.65
(coercion in the first degree); paragraph (c) of subdivision two of
section 155.40 (grand larceny in the second degree): section 175.40
(issuing a false certificate); section 195.00 (official misconduct in
the third degree); section 195.01 (official msconduct in the second
degree):; section 195.03 (official msconduct in the first degree);
section 200.10 (bribe receiving in the third degree); section 200.11
(bribe receiving in the second degree); section 200.12 (bribe receiving
in the first degree); section 200.25 (receiving reward for officia
m sconduct in the second degree); section 200.27 (receiving reward for
official msconduct in the first degree); section 200.35 (receiving
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unlawful gratuities); section 200.50 (bribe receiving for public
office): paragraph (g) of subdivision five of section 230.34 (sex traf-
ficking): or any attenpt or conspiracy to commit any of the foregoing
of f enses.

2. \Wen a person is convicted of an abuse of public trust crine pursu-
ant to subdivision one of this section and the specified offense is a
class C, Dor Efelony, the crine shall be deened to be one category
hi gher than the specified offense the defendant conmtted, or one cate-
gory higher than the offense level applicable to the defendant's
conviction for an attenpt or conspiracy to conmt a specified offense,
whi chever is applicable.

3. Notwithstanding any other provision of law, when a person is
convicted of a crine pursuant to subdivision one of this section and the
specified offense is a class B fel ony:

(a) the maxinmum termof the indeterm nate sentence nust be at | east
six vears if the defendant is sentenced pursuant to section 70.00 of
this chapter:;

(b) the termof the determ nate sentence must be at |east eight years
if the defendant is sentenced pursuant to section 70.02 of this chapter;

(c) the termof the determinate sentence nust be at |east twelve years
if the defendant is sentenced pursuant to section 70.04 of this chapter;

(d) the maximumtermof the indeterminate sentence nust be at |east
four years if the defendant is sentenced pursuant to section 70.05 of
this chapter; and

(e) the maximumtermof the indeternminate sentence or the termof the
deternmnate sentence nust be at least ten vears if the defendant is
sentenced pursuant to section 70.06 of this chapter.

4. Notwithstanding any other provision of law, when a person is
convicted of a crine pursuant to subdivision one of this section and the
specified offense is a class A1 felony, the mninum period of the inde-
term nate sentence shall be not less than twenty years.

8§ 10. Subdivision 4 of section 200.50 of the crimnal procedure |aw,
as amended by section 15 of subpart A of part H of chapter 55 of the
| aws of 2014, is anended to read as foll ows:

4. A statement in each count that the grand jury, or, where the accu-
satory instrunent is a superior court information, the district attor-
ney, accuses the defendant or defendants of a designated offense,
provided that in any prosecution under article four hundred eighty-five
of the penal |aw, the designated offense shall be the specified offense,
as defined in subdivision three of section 485.05 of the penal |aw,
foll owed by the phrase "as a hate crinme", and provided further that in
any prosecution wunder section 490.25 of the penal |aw, the designated
of fense shall be the specified offense, as defined in subdivision three
of section 490.05 of the penal law, followed by the phrase "as a crine
of terrorisnm; and provided further that in any prosecution under
section 130.91 of the penal law, the designated offense shall be the
specified offense, as defined in subdivision two of section 130.91 of
the penal law, followed by the phrase "as a sexually notivated fel ony";
and provided further that in any prosecution under section 496.06 of the
penal |aw, the designated offense shall be the specified offense, as
defined in subdivision tw of such section, followed by the phrase "as a
public corruption crinme"; and provided further that in any prosecution
under article one hundred ninety-six of the penal law. the designated
offense shall be the designated felony offense. as defined in subdivi-
sion two of section 196.00 of the penal law, followed by the phrase "as
an _abuse of public trust crine"; and
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8§ 11. Subdivision 7 of section 200.50 of the crimnal procedure lawis
anended by addi ng a new paragraph (f) to read as foll ows:

(f) in the case of an abuse of public trust crine, as defined in
section 196.00 of the penal law, specifies, as applicable, that the
def endant or defendants commtted, or attenpted. conspired or solicited
another to commt, a felony and intentionally used his or her position
as a public servant in a manner that significantly facilitated the
conm ssion or concealnent of the offense; and

8§ 12. The penal law is anmended by adding two new sections 195.30 and
195.35 to read as foll ows:

8 195.30 Undisclosed self-dealing in the second degree

A person is quilty of undisclosed self-dealing in the second degree
when, being a public servant, he or she intentionally engages in conduct
or a course of conduct in his or her official capacity in connection
with the award of a public contract or public grant or other effort to
obtain or retain public business or public funds that is intended to
confer an undisclosed benefit on hinself, herself, a spouse, donestic
partner, child, parent, or sibling of the public servant, a person wth
whom a public servant has a business or other financial relationship, or
a firm in which the public servant has a present or potential interest
and thereby obtains or attenpts to obtain a benefit for hinself,
herself., a spouse, donestic partner., child, parent, or sibling of the
public servant, a person with whoma public servant has a business or
other financial relationship., or a firmin which the public servant has
a present or potential interest with a value in excess of three thousand
dollars. A benefit is disclosed if its existence is nade known prior to
the alleged wongful conduct to either (i) the relevant state or |loca
ethics conm ssion or (ii) the official responsible for the public serv-
ant's appointnent to his or her position, provided that person is not a
participant in the alleged wongful conduct.

Undi scl osed self-dealing in the second degree is a class D felony.

8§ 195.35 Undisclosed self-dealing in the first degree.

A person is gquilty of undisclosed self-dealing in the first degree
when, being a public servant, he or she intentionally engages in conduct
or a course of conduct in his or her official capacity in connection
with the award of a public contract or public grant or other effort to
obtain or retain public business or public funds that is intended to
confer an undi scl osed benefit on hinself, herself, a spouse, donestic
partner, child, parent, or sibling of the public servant, a person with
whom a public servant has a business or other financial relationship, or
afirmin which the public servant has a present or potential interest
and thereby obtains or attenpts to obtain a benefit for hinself,
herself, a spouse., donestic partner, child, parent, or sibling of the
public servant, a person with whoma public servant has a business or
other financial relationship. or a firmin which the public servant has
a present or potential interest with a value in excess of ten thousand
dollars. A benefit is disclosed if its existence is made known prior to
the alleged wongful conduct to either (i) the relevant state or |oca
ethics conm ssion or (ii) the official responsible for the public serv-
ant's appointnent to his or her position, provided that person is not a
participant in the alleged wongful conduct.

Undi scl osed self-dealing in the first degree is a class C felony.

8 13. This act shall take effect on the first of Novenber next
succeedi ng the date on which it shall have becone a | aw.




