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STATE OF NEW YORK

1819

2017- 2018 Regul ar Sessi ons

| N SENATE

January 11, 2017

Introduced by Sen. KENNEDY -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the crimnal procedure law, in relation to eyew tness
identification procedures

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The crininal procedure law is anmended by adding a new
section 60.17 to read as foll ows:

8 60.17 Rules of evidence; expert testinony in certain identification
cases.

In any crimnal proceeding in which eyewitness identification testinp-
ny is introduced, or in other cases where the interests of justice so
require, the court may adnit expert testinony regarding rel evant aspects
of identification procedures, including but not linited to factors that
affect the reliability and accuracy of eyewitness identification.

§ 2. Title D of the crinminal procedure |aw is amended by adding a new
article 80 to read as foll ows:

ARTICLE 80
| DENTI FI CATI ON PROCEDURES
Section 80.10 ldentification procedures; definitions.
80.20 ldentification procedures; generally.
80.30 Identification procedures; evidentiary matters.
80.40 Identification procedures; professional training.
§ 80.10 Identification procedures; definitions.
As used in this article, the following terns shall have the foll ow ng

neani ngs:
1. "Administrator" nmeans the person conducting the photo or live line-

up.
2. "Suspect" neans the person believed by [aw enforcenent to be the
possi bl e perpetrator of the crine.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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3. "Blind" neans the administrator does not know the identity of the
suspect.
4., "Blinded" neans the adm nistrator nay know who the suspect is, but

does not know which lineup nenber is being viewed by the eyew tness at
any given tine.

5. "Eyewi tness" neans a person who observes another person at or near
the scene of an offense or upon sone other occasion relevant to the
case.

6. "Filler" neans either a person or a photograph of a person who is
not suspected of an offense and is included in an identification proce-
dure.

7. "ldentification procedure" neans a live lineup, a photo lineup, or
a _showup

8. "Live lineup" neans an identification procedure in which a group of
persons., including the suspected perpetrator of an offense and other
persons not suspected of the offense, is displayed to an eyew tness for
the purpose of deternining whether the eyewitness identifies the suspect
as the perpetrator.

9. "Photo lineup" neans an identification procedure in which an array

of photographs., including a photograph of the suspected perpetrator of
an of fense and additi onal photographs of other persons not suspected of
the offense., is displayed to an eyewitness either in hard copy formor

via conputer for the purpose of determ ning whether the eyew tness iden-
tifies the suspect as the perpetrator.

10. "Showup" neans an identification procedure in which an eyew tness
is presented with a single suspect for the purpose of detern ning wheth-
er the eyewitness identifies this individual as the perpetrator.

8§ 80.20 Ildentification procedures; generally.

1. If identification procedures (a) have been conducted in accordance
with this section and under circunstances consistent with such rights as
an accused person nmay derive under the constitution of this state or of
the United States; and (b) are properly docunented in accordance with
paragraphs (t), (u) and (v) of subdivision two of this section, testinp-
ny may be given by a witness that he or she observed a person or photo-
graph of a person on an occasion prior to his or her testinobny whom he
or she recogni zes as the sane person whom he or she had observed on the
first or incrimnating occasion.

2. Any crimnal justice entity conducting eyewitness identification
procedures shall adopt specific witten procedures for conducting photo
and live lineups that conply with the follow ng requirenents:

(a) Prior to a photo or live lineup, law enforcenent shall record as
conplete a description as possible of the perpetrator provided by the
evewitness, in the eyewitness's own words. This statenent shall also
include information regarding the witness's degree of attention during
the incident and the witness's opportunity to view the perpetrator, as
well as the conditions under which the eyew tness observed the perpetra-
tor, including location, tine, distance, obstructions, lighting, weather
conditions and other inpairnents, including but not limted to al cohol
drugs, stress and visual/auditory disabilities. The eyew tness also
shall be asked if he or she needs glasses or contact |enses and whether
he or she was wearing themat the tine of the offense. The adninistrator
shall note whether the eyew tness was wearing glasses or contact |enses
at the tine of the identification procedures;

(b) Unless inpracticable, a blind adninistrator shall conduct the |ive

or _photo lineup;
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(c) When it is inpracticable for a blind adm nistrator to conduct the
evewitness identification procedure, the investigator shall state in
witing the reason therefor, and shall conduct the lineup blinded;

(d) The eyewitness shall be instructed, without other eyew tnesses
present, prior to any live or photo lineup that:

(i) the perpetrator may or nmay not be anpbng the persons in the iden-
tification procedure;

(ii) the administrator does not know who the perpetrator is:;

(iii) the eyewitness should not feel conpelled to nake an identifica-
tion;

(iv) the investigation will continue whether or not an identification
is made;

(v) the procedure requires the admnistrator to ask the eyewitness to
state, in his or her own words, how certain he or she is of any iden-
tification; and

(vi) the eyewitness is not to discuss the identification procedure or
its results with other eyew tnesses involved in the case and should not
speak with the nedia;

(e) Unless inpracticable, the photograph of the suspect used in a
photo lineup shall be contenporary and shall resenble his or her appear-
ance at the tine of the offense. When it is inpracticable, the investi-
gator shall state in witing the reason therefor

(f) In a photo lineup., there shall be no characteristics of the photo-
graphs thenselves or the background context in which they are pl aced
whi ch shall nmake any of the photographs stand out;

(g) A photo or live lineup shall be conposed so that the fillers
generally resenble the eyewitness's description of the perpetrator,
while ensuring that the suspect does not stand out fromthe fillers;

(h) In a photo or live lineup, fillers shall possess the followng
characteristics:
(i) all fillers selected shall resenble the eyewi tness's description

of the perpetrator in significant features including, but not limted to
face, weight, build and skin tone, and including any unigue or unusual
features to the extent possible including., but not limted to any scars
or tattoos; if the suspect does not resenble t he eyewi t ness's
description of the perpetrator in significant features, the fillers
selected shall resenble the suspect in significant features;

(ii) at least five fillers shall be included in a photo lineup., in
addition to the suspect;

(iii) at least four fillers shall be included in a live lineup, in
addition to the suspect; and

(iv) if the eyewitness has previously viewed a photo lineup or live
lineup in connection with the identification of another person suspected
of involvenent in the offense, the fillers in the lineup in which the
instant suspect participates shall be different fromthe fillers used in
any prior |lineups;

(i) If there are multiple eyew tnesses:

i) each eyewitness shall view photo or live lineups separately;

(ii) the suspect shall be placed in a different positionin the live
lineup and/or photo lineup for each eyew tness; and

(iii) the eyewitnesses shall not be permitted to conmunicate with each
other until all identification procedures have been conpl et ed;

(j) In an identification procedure, no witings or infornmation
concerning the instant or any previous arrest, indictnent or conviction
of the suspect shall be visible or nade known to the eyew tness:;
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(k) In a live lineup, any identifying actions, such as speech,
gestures or other novenents, shall be perfornmed by all lineup partic-
i pants;

(1) In alive lineup, all lineup participants nmust be out of view of

the eyvewitness prior to the identification procedure;

(m Wien there are multiple suspects, each identification procedure
shall include only one suspect;

n Not hi n shall be said to the eyewitness regarding the suspect's
position in the photo or live lineup;

(0) Nothing shall be said to the eyewitness that mght influence the
evewitness's identification of any particular |ineup nenber;

(p) If the eyewitness makes an identification, the adm nistrator shal
seek and docunent a clear statenent fromthe eyewitness, at the tine of
the identification and in the eyewitness's own words, as to the eyewt-
ness's confidence level that the person identified in a given identifi-
cation procedure is the perpetrator;

(q) If the eyewitness identifies a person as the perpetrator, the
eyewitness shall not be provided any information concerning such person
before the adm nistrator obtains the eyewitness's confidence statenent
about the sel ection;

(r) A record of the identification procedure shall be nnde that
includes all identification and non-identification results obtained
during the identification procedures, signed by the eyew tnesses;

(s) Efforts shall be nade to performa live or photo lineup instead of
a showup. In addition:

(i) showups shall only be performed within a reasonable tine of an
offense, using a live suspect and in exigent circunstances that require
the immediate display of a suspect to an eyew t ness;

(ii) in the event of the administration of a showup procedure

(A) a full and detailed description of the perpetrator shall be
provided by the eyew tness before the eyew tness observes the suspect.
This statenent shall also include information regarding the witness's
degree of attention during the incident and the witness's opportunity to
view the perpetrator, as well as the conditions under which the eyewt-
ness observed the perpetrator including location, tine, distance,
obstructions, lighting, weather conditions and other i npai rments,
including but not linmted to alcohol. drugs. stress and visual/auditory
disabilities. The eyewitness shall also be asked if he or she needs
gl asses or contact | enses and whether he or she was wearing themat the
tine of the offense. The adm nistrator shall note whether the eyew tness
was wearing glasses or contact lenses at the tine of the identification

procedur e;

(B) unless inpracticable the eyewitness shall be transported to a
neutral, non-law enforcenment location where the suspect is being
detained for the purposes of a showup procedure;

(C) eyewitnesses shall be provided with instructions prior to the

showup, including that:
1) the perpetrator may or may not be the person that is presented to

the eyew t ness:;

(2) the eyewitness should not feel conpelled to nake an identifica-
tion;

(3) the investigation will continue whether or not an identification
is made;

(4) the procedure requires the admnistrator to ask the eyewitness to
state, in his or her own words, how certain he or she is of any iden-
tification; and
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(5) the eyewitness is not to discuss the identification procedure or
its results with other eyew tnesses involved in the case and should not
speak with the nedia;

(D)  neasures shall be taken by investigators at the showup, including
the adnm nistrator of the showp., to reduce potentially damaging or
prejudicial inferences that nmay be drawn by the eyew tness, including:

(1) refraining from suggesting, through statenents or non-verbal
conduct, that the suspect is or may be the perpetrator of the crine;

(2) renpving the suspect froma squad car; and

(3) when practicable, renoving handcuffs fromthe suspect;

(E) if there are nmultiple eyewitnesses, only one eyewitness at a tine
shall participate in the showup procedure. Only one of the eyew tnesses
shall be present at the |ocation of the showp procedure. If a positive
identification is made, and an arrest is justified, additional eyewt-
nesses shall be shown live or photo |ineups;

F) if there are multiple suspects, these suspects shall be separated
and subjected to separate showup procedures; and

(G if the eyewitness nmakes an identification, the adm nistrator shal
seek and docunent a clear statenent fromthe eyewitness, at the tine of
the identification and in the eyewitness's own words, as to the eyewt-
ness's confidence level that the person identified in a given identifi-
cation procedure is the perpetrator. If the eyewitness identifies a
person as the perpetrator, the eyewitness shall not be provided any
information concerning such person before the administrator obtains the
evewi tness's confidence statenent about the selection;

(t) Unless inpracticable, a video record of the identification proce-
dure shall be made that includes the followi ng infornation:

(i) all identification and non-identification results obtained during
the identification procedures. signed by the eyew tnesses, including the
eyewi t nesses' confidence statenents;

(ii) the nanes of all persons present at the identification procedure;

(iii) the date and tine of the identification procedure;

(iv) in a photo or live lineup, any eyew tness identifications of any
fillers; and

(v) in a photo or live lineup, the nanes of the lineup nenbers and
other relevant identifying information, and the sources of all photo-
graphs or persons used in the lineup;

(u) If a video record of the identification procedure is inpractica-
ble. the officer conducting the |ineup shall docunent the reason there-
for, and an audio record of the identification procedure shall be nude
which includes the itens specified in paragraph (t) of this subdivision.
The audio record shall be supplenented by all of the photographs used in
a photo lineup, and photographs of all of the individuals used in a live
li neup or showup; and

(v) |If both a video and audio record of the identification procedure
are inpracticable, the officer conducting the lineup shall docunent in
witing the reason therefor, and a witten record of the |ineup shall be
made  which includes the itens specified in paragraph (t) of this subdi-
vision. The witten record shall be supplenented by all of the photo-
graphs used in a photo lineup, and photographs of all of the individuals
used in a live lineup or showup.

8 80.30 ldentification procedures; evidentiary matters.

For any photo or live lineup, or showp procedure that was admnis-
tered after the date upon which this article took effect:

1. If law enforcenent officials or prosecuting agencies do not
substantially conply with the provisions of this article, the defendant
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may nove to suppress eyewitness identification evidence pursuant to
article seven hundred ten of this chapter.

2. Courts shall consider evidence of a failure to conply with any of
the provisions of section 80.20 of this article when adjudicating
notions to suppress evewitness identification evidence.

3. If the court does not suppress eyewitness identification evidence
but finds that |aw enforcenent officials or prosecuting agencies failed
to substantially conply with the provisions of this article, the court
shall instruct the jury that eyewitness identification procedure
requirenents as set forth in this chapter were designed to reduce the
risk of msidentification and the jury may consider credible evidence of
non-conpl i ance when assessing the reliability of eyewitness identifica-
tions.

4. Additionally, if the court finds that such substantial non-conpli-
ance with the provisions of this article have undernmined the court's
confidence in the reliability of the eyewitness identification, the
court shall also instruct the jury that it should view the identifica-
tion evidence with distrust.

8 80.40 ldentification procedures; professional training.

The division of crinmnal justice services shall create, adnminister and
conduct training prograns for professionals involved in | aw enforcenent,
including but not limted to police and other |aw enforcenent officials

and recruits, prosecutors, judges and defense counsel, regarding the

net hods, technical aspects and scientific findings regarding the basis
of the eyewitness identification practices and procedures referenced in

this article.

8§ 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a law, and shall apply to all identification proce-
dures that take place on or after such date.




