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2017- 2018 Regul ar Sessi ons

| N SENATE

January 10, 2017

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Children and Families

AN ACT to anmend the fam |y court act and the social services law, in
relation to the liability for abuse of a child by a person legally
responsi ble for such child

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (j) of section 1012 of the family court act, as
anended by section 3 of part B of chapter 3 of the laws of 2005, is
amended to read as foll ows:

(j) "Aggravated circunstances" neans where a child has been either
severely or repeatedly abused, as defined and provided for in subdivi-
sion eight of section three hundred eighty-four-b of the social services
law,_ by a parent or by a person legally responsible for such child or
another child; or where a child has subsequently been found to be an
abused child, as defined in paragraph (i) or (iii) of subdivision (e) of
this section, within five years after return hone follow ng placenent in
foster care as a result of being found to be a neglected child, as
defined in subdivision (f) of this section, provided that the respondent
or respondents, being either the <child' s parent or a person legally
responsible for such child or another child, in each of the foregoing
proceedi ngs was the sanme; or where the court finds by clear and convinc-
ing evidence that the parent of a child in foster care has refused and
has failed conpletely, over a period of at least six nonths from the
date of renpval, to engage in services necessary to elimnate the risk
of abuse or neglect if returned to the parent, and has failed to secure
services on his or her own or otherw se adequately prepare for the
return home and, after being informed by the court that such an adm s-
sion could elimnate the requirement that the | ocal department of soci al
services provide reunification services to the parent, the parent has
stated in court under oath that he or she intends to continue to refuse
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such necessary services and is unwilling to secure such services inde-
pendently or otherwi se prepare for the child's return hone; provided,
however, that if the court finds that adequate justification exists for
the failure to engage in or secure such services, including but not
limted to a lack of child care, a lack of transportation, and an
inability to attend services that conflict with the parent's work sched-
ule, such failure shall not constitute an aggravated circunstance; or
where a court has determned a child five days old or younger was aban-
doned by a parent with an intent to wholly abandon such child and with
the intent that the child be safe from physical injury and cared for in
an appropriate nanner.

8§ 2. Paragraph (i) of subdivision (a) of section 1046 of the famly
court act, as added by chapter 962 of the laws of 1970, is anended to
read as foll ows:

(i) proof of the aggravated circunstances, abuse or neglect of one
child shall be adm ssible evidence on the issue of the aggravated
circunstances, abuse or neglect of any other child of, or the | ega
responsibility of, the respondent; and

8 3. Paragraph (e) of subdivision 4 of section 384-b of the social
services law, as anended by section 56 of part A of chapter 3 of the
| aws of 2005, is anended to read as fol |l ows:

(e) The parent or parents, whose consent to the adoption of the child
woul d ot herwi se be required in accordance with section one hundred el ev-
en of the donestic relations |aw, severely or repeatedly abused such
child or _any child for whom such parent is or has been a person legally
responsible, as defined in subdivision (g) of section one thousand
twelve of the famly court act. Wiere a court has determ ned that
reasonable efforts to reunite the child with his or her parent are not
required, pursuant to the famly court act or this chapter, or where the
child was severely or repeatedly abused is not the child of the respond-
ent in the termnation proceeding, a petition to ternmnate parenta
rights on the ground of severe abuse as set forth in subparagraph (iii)
of paragraph (a) of subdivision eight of this section may be filed i me-
di ately upon such determ nati on.

8 4. Subdivision 8 of section 384-b of the social services law, as
anended by chapter 7 of the laws of 1999, subparagraph (ii) of paragraph
(a) and subparagraph (i) of paragraph (b) as anended by chapter 430 of
the laws of 2013, clause (A) of subparagraph (iii) of paragraph (a) as
anmended by chapter 460 of the |aws of 2006, paragraph (f) as anended by
section 58 of part A of chapter 3 of the laws of 2005, is anended to
read as foll ows:

8. (a) For the purposes of this section a child is "severely abused”
by his or her parent or by a respondent who is or was a person legally
responsible, as defined in subdivision (g) of section one thousand
twelve of the fanmily court act, for a child, if (i) the child has been
found to be an abused child as a result of reckless or intentional acts
of the parent or such person commtted under circunmstances evincing a
depraved indifference to human life, which result in serious physica
injury to the child as defined in subdivision ten of section 10.00 of
the penal |aw, or

(ii) the <child has been found to be an abused child, as defined in
paragraph (iii) of subdivision (e) of section ten hundred twelve of the
famly court act, as a result of such parent's or person legally respon-
sible's acts; provided, however, the respondent must have committed or
knowi ngly allowed to be commtted a felony sex offense as defined in
sections 130.25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67,
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130.70, 130.75, 130.80, 130.95 and 130.96 of the penal |aw and, for the
purposes of this section the corroboration requirenments contained in the
penal |aw shall not apply to proceedi ngs under this section; or

(iii) (A the parent of such child or a person legally responsible, as
defined in subdivision (g) of section one thousand twelve of the family
court act, has been convicted of murder in the first degree as defined
in section 125.27, murder in the second degree as defined in section
125. 25, manslaughter in the first degree as defined in section 125. 20,
or manslaughter in the second degree as defined in section 125.15, and
the victimof any such crine was another child of the parent or another
child for whose care such parent is or has been |legally responsible as
defined in subdivision (g) of section one thousand twelve of the famly
court act, or another parent of the child, unless the convicted parent
was a victimof physical, sexual or psychol ogi cal abuse by the decedent
parent and such abuse was a factor in causing the hom cide; or has been
convicted of an attenpt to conmit any of the foregoing crinmes, and the
victim or intended victimwas the child or another child of the parent
or another child for whose care such parent is or has been legally
responsi bl e as defined in subdivision (g) of section one thousand twel ve
of the famly court act, or another parent of the child, unless the
convicted parent was a victimof physical, sexual or psychol ogi cal abuse
by the decedent parent and such abuse was a factor in causing the
attenpted honicide; (B) the parent of such child has been convicted of
crimnal solicitation as defined in article one hundred, conspiracy as
defined in article one hundred five or crimnal facilitation as defined
in article one hundred fifteen of the penal law for conspiring, solicit-
ing or facilitating any of the foregoing crines, and the wvictim or
intended victimwas the child or another child of the parent or another
child for whose care such parent is or has been legally responsible; (O
t he parent of such child has been convicted of assault in the second
degree as defined in section 120.05, assault in the first degree as
defined in section 120.10 or aggravated assault upon a person less than
el even years old as defined in section 120.12 of the penal |aw, and the
victimof any such crime was the child or another child of the parent or
anot her child for whose care such parent is or has been legally respon-
sible; or has been convicted of an attenpt to cormit any of the forego-
ing crimes, and the victimor intended victimwas the child or another
child of the parent or another child for whose care such parent is or
has been legally responsible; or (D) the parent of such child has been
convicted wunder the lawin any other jurisdiction of an offense which
includes all of the essential elements of any crime specified in clause
(A, (B) or (C of this subparagraph; and

(iv) in the case where the child, who is the subject of the petition,
is in foster care, the agency has made diligent efforts to encourage and
strengthen the parental relationship, including efforts to rehabilitate
the respondent, when such efforts will not be detrinental to the best
interests of the child, and such efforts have been unsuccessful and are
unlikely to be successful in the foreseeable future. Were a court has
previously determ ned in accordance with this chapter or the famly
court act that reasonable efforts to make it possible for the child to
return safely to his or her hone are not required, the agency shall not
be required to denonstrate diligent efforts as set forth in this
secti on.

(b) For the purposes of this section a child is "repeatedly abused" by
his or her parent or by a respondent who is or was a person legally
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responsible as defined in subdivision (g) of section one thousand twelve
of the famly court act, for a child, if:

(i) the child has been found to be an abused child, (A) as defined in
paragraph (i) of subdivision (e) of section ten hundred twelve of the
famly court act, as a result of such parent's or person legally respon-
sible's acts; or (B) as defined in paragraph (iii) of subdivision (e) of
section ten hundred twelve of the famly court act, as a result of such
parent's acts; provided, however, the respondent nust have commtted or
knowingly allowed to be conmitted a felony sex offense as defined in
sections 130.25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67,
130. 70, 130.75, 130.80, 130.95 and 130.96 of the penal |aw, and

(ii) (A the child or another child for whose care such parent is or
has been legally responsible has been previously found, within the five
years i mredi ately preceding the initiation of the proceeding in which
such abuse is found, to be an abused child, as defined in paragraph (i)
or (iii) of subdivision (e) of section ten hundred twelve of the famly
court act, as a result of such parent's acts; provided, however, in the
case of a finding of abuse as defined in paragraph (iii) of subdivision
(e) of section ten hundred twelve of the family court act the respondent
must have committed or knowingly allowed to be committed a felony sex
of fense as defined in sections 130.25, 130.30, 130.35, 130.40, 130.45,
130. 50, 130.65, 130.67, 130.70, 130.75 and 130.80 of the penal |aw, or
(B) the parent has been convicted of a crinme under section 130.25,
130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67, 130.70, 130.75
or 130.80 of the penal |aw against the child, a sibling of the child or
another child for whose care such parent is or has been |legally respon-
sible, within the five year period inmediately preceding the initiation
of the proceeding in which abuse is found; and

(iii) the agency has nade diligent efforts, to encourage and strength-
en the parental relationship, if the respondent is the child' s parent,
including efforts to rehabilitate the respondent, when such efforts wll
not be detrinental to the best interests of the child, and such efforts
have been unsuccessful and are unlikely to be successful in the foresee-
able future. Wiere a court has previously deternined in accordance with
this chapter or the famly court act that reasonable efforts to nake it
possible for the <child to return safely to his or her hone are not
required, the agency shall not be required to denonstrate diligent
efforts as set forth in this section.

(c) Notwithstanding any other provision of |aw, the requirenents of
paragraph (g) of subdivision three of this section shall be satisfied if
one of the findings of abuse pursuant to subparagraph (i) or (ii) of
paragraph (b) of this subdivision is found to be based on clear and
convi nci ng evi dence.

(d) A determination by the court in accordance with article ten of the
fam ly court act based upon clear and convincing evidence that the child
was a severely abused child as defined in subparagraphs (i) and (ii) of
paragraph (a) of this subdivision shall establish that the child was a
severely abused child in accordance with this section. Such a determ -
nation by the court in accordance with article ten of the famly court
act based upon a fair preponderance of evidence shall be admssible in
any proceedi ng comrenced in accordance with this section.

(e) A determination by the court in accordance with article ten of the
famly court act based upon clear and convincing evidence that a child
was abused (A) as defined in paragraph (i) of subdivision (e) of section
ten hundred twelve of the famly court act, as a result of such parent's
acts; or (B) as defined in paragraph (iii) of subdivision (e) of section
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ten hundred twelve of the famly court act, as a result of such parent's
acts; provided, however, the respondent nust have commtted or know ngly
allowed to be coomitted a felony sex offense as defined in sections
130. 25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67, 130.70,
130.75 and 130.80 of the penal law shall establish that the child was an
abused child for the purpose of a determi nation as required by subpara-
graph (i) or (ii) of paragraph (b) of this subdivision. Such a determ -
nation by the court in accordance with article ten of the famly court
act based upon a fair preponderance of evidence shall be admissible in
any proceedi ng comrenced in accordance with this section.

(f) Upon a finding pursuant to paragraph (a) or (b) of this subdivi-
sion that the child has been severely or repeatedly abused by his or her
parent or by a person legally responsible, as defined by subdivision (Q)
of section one thousand twelve of the famly court act, for a child, the
court shall enter an order of disposition either (i) conmitting the
guardi anship and custody of the child or any child of such parent,
pursuant to this section, or (ii) suspending judgnment in accordance wth
section six hundred thirty-three of the famly court act, upon a further
finding, based on clear and convincing, conpetent, material and rel evant
evidence introduced in a dispositional hearing, that the best interests
of the child require such commitment or suspension of judgment, or (iii)
terminating the rights of one parent where the child wll be in the
custody of another parent, a relative or the |local conm ssioner of
social services. Wiere the disposition ordered is the commtnent of
guardi anship and custody pursuant to this section, an initial freed
child permanency hearing shall be conpleted pursuant to section one
t housand eighty-nine of the famly court act.

(g) A petition filed pursuant to this subdivision may also be filed
where a child is the child of a respondent who severely abused or
repeatedly abused a child for whom he or she was a person legally
responsible, as defined in subdivision (g) of section one thousand
twelve of the famly court act.

(h) A petition may be filed pursuant to this subdivision when the
severely or repeatedly abused child is not in foster care and/or when
only one of such child's parents is a respondent.

8§ 5. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




