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STATE OF NEW YORK
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2017- 2018 Regul ar Sessi ons

| N SENATE

January 9, 2017

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to providing
for forfeiture of a truck, tractor and/or tractor-trailer conbination
if a driver thereof has been convicted of three violations of a desig-
nat ed system of truck routes wi thin eighteen nonths

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1800 of the vehicle and traffic law is amended by
addi ng a new subdivision (i) to read as foll ows:

(i) 1. Any truck, tractor or tractor-trailer conbination having a
total gross weight in excess of ten thousand pounds, which has been or
is being used in violation of a local law, ordinance, order, rule or
regulation enacted by the legislative body of any city, village or town,
pursuant to the provisions of paragraph ten of subdivision (a) of
section sixteen hundred forty or paragraph ten of subdivision (a) of
section sixteen hundred sixty of this chapter, may, upon a third
conviction for such an offense of the owner or operator of such vehicle
in an eighteen nonth period, be seized by any peace officer, acting
pursuant to his or her special duties, or police officer, and forfeited
as hereinafter provided in this subdivision.

2. A truck, tractor or tractor-trailer conbination having a total
gross weight in excess of ten thousand pounds nay be seized upon service
of a notice of violation upon the owner or operator of such vehicle. The
seized vehicle shall be delivered by the officer having nade the seizure
to the custody of the district attorney, corporation counsel or other
prosecuting authority which is assigned to handle the prosecution of the
offense in the relevant municipality, together with a report of all the
facts and circunstances of the seizure. Wthin one business day after
the seizure, notice of such violation and a copy of the notice of
violation shall be nmailed to the owner of such vehicle at the address
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for such owner set forth in the records maintained by the departnent of
notor vehicles or, for vehicles not registered in New York state, such
equi valent record in such state of registration

3. a. The attorney general in seizures by nenbers of the state police,
or the district attorney, corporation counsel or other prosecuting
authority which is assigned to handle the prosecution of the offense in
the relevant nunicipality shall inquire into the facts of the seizure so
reported to him or her. |If it appears that there is a basis for the
commencenent and prosecution of a forfeiture proceeding pursuant to this
subdi vision, any such forfeiture proceeding shall be conmenced in
suprene court not later than twenty days after the date of receipt of a
witten demand by a person claimng ownership of the truck, tractor or
tractor-trailer conbination acconpanied by the docunentation required to
be presented upon release of such vehicle pursuant to clauses (i), (ii),
and (iv) of subparagraph a of paragraph four of this subdivision.

b. Where forfeiture proceedings are conmenced and prosecuted pursuant
to this section, the truck, tractor or tractor-trailer conbination which
is the subject of such proceedings shall remain in the custody of such
prosecuting authority, as applicable, pending the final deternination of
such proceedings.

C. To the extent applicable, the procedures of article thirteen-A of
the civil practice law and rules shall govern proceedings and actions
under this subdivision.

4. A truck, tractor or tractor-trailer conbination seized pursuant to
this section shall be rel eased when:

a. (i) Such prosecuting authority has nmade a determination not to
institute forfeiture proceedings pursuant to this subdivision or the
tinme period within which a forfeiture proceeding could have been
commenced pursuant to this subdivision has el apsed and no such forfei-
ture proceeding was conmmenced or the prosecution for violation of the
local law, ordinance, order., rule or requlation enacted by the |eqisla-
tive body of any city, village or town, pursuant to the provisions of
paragraph ten of subdivision (a) of section sixteen hundred forty or
paragraph ten of subdivision (a) of section sixteen hundred sixty of
this chapter has been termnated in favor of the accused; and

(ii) The person seeking to claimthe truck, tractor or tractor-trailer
conbination has furnished satisfactory evidence of registration and
financial security and, if the person was the operator of the vehicle at
the tine of the violation of the local law, ordinance, order, rule or
regulation enacted by the legislative body of any city, village or town,
pursuant to the provisions of paragraph ten of subdivision (a) of
section sixteen hundred forty or paragraph ten of subdivision (a) of
section sixteen hundred sixty of this chapter, satisfactory evidence of
paynent of any fines or penalties inposed in connection therew th; and

(iii) Paynment has been nmade for the reasonable costs of renpval and
storage of the truck, tractor or tractor-trailer conbination. The owner
of such vehicle shall be responsible for such paynent provided. however,
that if he or she was not the operator at the tinme of the offense, such
person shall have a cause of action against such operator to recover
such costs. Paynent prior to release of such vehicle shall not be
required in cases where the seized truck, tractor or tractor-trailer
conbination was stolen or rented or |eased pursuant to a witten agree-
nent for a period of thirty days or less, however the operator of such a
vehicle shall be liable for the costs of renpval and storage of such
vehicle to any entity rendering such service; and
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(iv) If the truck, tractor or tractor-trailer conbination is held as
evidence, the person seeking to claim such vehicle has presented a
release fromthe prosecuting authority providing that the nptor vehicle
is not needed as evi dence.

b. (i) Pending conpletion of forfeiture proceedi ngs which have been
commenced, the person seeking to claimthe truck, tractor or tractor-
trailer conbination has posted a bond in a formsatisfactory to such

prosecuting authority in an anpunt that shall not exceed an anmount
sufficient to cover the maxinumfines or civil penalties which my be
i nposed for the violation underlying the seizure and all reasonabl e

costs for renpval and storage of such vehicle; and

(ii) The persons seeking to claimthe notor vehicle have furnished
satisfactory evidence of registration and financial security.

5. Wiere a demand for the return of a truck, tractor or tractor-trail-
er conbination is not made within ninety days after the term nation of
the proceeding founded upon the charge of violation of a local |aw
ordinance, order, rule or regulation enacted by the legislative body of
any city, village or town, pursuant to the provisions of paragraph ten
of subdivision (a) of section sixteen hundred forty or paragraph ten of
subdivision (a) of section sixteen hundred sixty of this chapter, such
notor vehicle shall be deened to be abandoned. Such vehicle shall be
disposed of by the relevant nunicipality, as applicable, in accordance
with section twelve hundred twenty-four of this chapter or as otherw se
provided by |aw.

6. Notice of the institution of the forfeiture proceeding shall be
served:

a. By personal service pursuant to the civil practice law and rules
upon all owners of the seized truck, tractor or tractor-trailer conbina-
tion listed in the records maintained by the departnment, or for vehicles
not registered in New York state, in the records maintained by the state
of registration; and

b. By first class nmil upon all individuals who have notified such
prosecuting authority that they are an owner of the truck, tractor or
tractor-trailer conbination and upon all persons holding a security

interest in such vehicle which security interest has been filed with the
departnent pursuant to the provisions of title ten of this chapter, at
the address set forth in the records of such departnment, or for vehicles
not registered in New York state, all persons holding a security inter-
est in such vehicle which security interest has been filed wth such
state of registration, at the address provided by such state of regis-
tration.

7. Any owner who receives notice of the institution of a forfeiture
action who clainms an interest in the truck, tractor or tractor-trailer
conbination subject to forfeiture shall assert a claimfor the recovery
of such vehicle or satisfaction of the owner's interest in such vehicle
by intervening in the forfeiture action in accordance wth subdivision
(a) of section one thousand twelve of the civil practice |aw and rules.
Any person with a security interest in such vehicle who receives notice
of the institution of the forfeiture action shall assert a claimfor the
satisfaction of such person's security interest in such vehicle by
intervening in the forfeiture action in accordance with subdivision (a)
of section one thousand twelve of the civil practice law and rules. |If
the action relates to a truck, tractor or tractor-trailer conbination in
which a person holding a security interest has intervened pursuant to
this paragraph, the burden shall be upon the designated official to
prove by clear and convincing evidence that such intervenor knew that
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such vehicle was or would be used for the commission of a violation of a
local law, ordinance, order, rule or requlation enacted by the |eqisla-
tive body of any city, village or town, pursuant to the provisions of
paragraph ten of subdivision (a) of section sixteen hundred forty or
paragraph ten of subdivision (a) of section sixteen hundred sixty of
this chapter and either a. knowingly and unlawfully benefitted from such
conduct or b. voluntarily agreed to the use of the vehicle for the
comm ssion of such violation by consent freely given. For purposes of
this paragraph, such intervenor knowi ngly and unlawfully benefited from
the conm ssion of such violation when he or she derived in exchange for
permtting the unlawful use of such vehicle by a person or persons
comm tting such specified violation a substantial benefit that would
otherwise not have accrued as a result of the lawful use of such vehi -
cle. "Benefit" neans benefit as defined in subdivision seventeen of
section 10.00 of the penal |aw

8. No truck, tractor or tractor-trailer conbination shall be forfeited
under this subdivision to the extent of the interest of a person who
clains an interest in such vehicle, where such person pleads and proves
that:

a. The use of such vehicle for the conduct that was the basis for a
seizure occurred wi thout the know edge of such person, or if such person
had know edge of such use, wi thout the consent of such person, and that
such person did not knowingly obtain such interest in the vehicle in
order to avoid the forfeiture of such vehicle; or

b. The conduct that was the basis for such seizure was conmitted by
any person other than such person claimng an interest in the vehicle,
while such vehicle was unlawfully in the possession of a person who
acquired possession thereof in violation of the crimnal laws of the
United States or any state.

9. The court in which a forfeiture action is pending may dismss said
action in the interests of justice upon its own notion or upon an appli -
cation as provided for herein.

a. At any tinme during the pendency of a forfeiture action, the desig-
nated official who instituted the action, or a defendant may apply for
an order dismissing the conplaint and terninating the forfeiture action
in the interest of justice.

b. Such application for the relief provided in subparagraph a of this
paragraph nust be made in witing and upon notice to all parties. The
court may, in its discretion, direct that notice be given to any other
person having an interest in the property.

c. An application for the relief provided for in subparagraph a of
this paragraph nust be brought exclusively in the court in which the
forfeiture action is pending.

d. The court may grant the relief provided in subparagraph a of this
paragraph if it finds that such relief is warranted by the existence of
sonme conpelling factor, consideration or circunstance denpnstrating that
forfeiture of the property or any part thereof, would not serve the ends
of justice. Among the factors, considerations and circunstances the
court may consider, anpng others, are:

(i) the seriousness and circunstances of the crine to which the prop-
erty is connected relative to the inpact of forfeiture of property upon
the person who conmmtted the crine; or

(ii) the adverse inpact of a forfeiture of property upon innocent

persons.
e. The court nust issue a witten decision stating the basis for an

order issued pursuant to this subdivision.
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10. The prosecuting authority having custody of the seized truck,
tractor or tractor-trailer conbination, after such judicial determ-
nation of forfeiture, shall, by a public notice of at |least twenty days,
sell such forfeited vehicle at public sale. The net proceeds of any such
sale, after deduction of the |lawful expenses incurred, shall be paid
into the general fund of the nmunicipality wherein the seizure was nade,
and provided further that the net proceeds of the sale of a nmotor vehi -

cle seized by the state police shall be paid into the state police
sei zed assets account.
11. In any action commenced pursuant to this section., where the court

awards a sum of noney to one or nore persons in satisfaction of such
person's or persons' interest or interests in the forfeited truck, trac-
tor or tractor-trailer conbination, the total anpbunt awarded to satisfy
such interest or interests shall not exceed the anpunt of the net
proceeds of the sale of the forfeited vehicle, after deduction of the
| awf ul _expenses incurred by the nmunicipality or the state, as applica-
ble, and storage of the vehicle between the tine of seizure and the date
of sale.

12. At any tine within two vears after the seizure, any person clain
ing an interest in a truck, tractor or tractor-trailer conbination which
has been forfeited pursuant to this subdivision who was not sent notice
of the comencenent of the forfeiture action pursuant to paragraph six
of this subdivision., or who did not otherw se receive actual notice of
the forfeiture action, nmy assert in an action comenced before the
justice of the suprene court before whomthe forfeiture action was held
such claimas could have been asserted in the forfeiture action pursuant
to this subdivision. The court may grant the relief sought upon such
terns and conditions as it deens reasonable and just if the person
claimng an interest in the truck, tractor or tractor-trailer conbina-
tion establishes that he or she was not sent notice of the comencenent
of the forfeiture action and was wi thout actual know edge of the forfei-
ture action, and establishes either of the affirnmative defenses set
forth in paragraph eight of this subdivision.

13. No action under this subdivision for wongful seizure shall be
instituted unless such action is conmenced within two years after the
tinme when the truck, tractor or tractor-trailer conbination was seized

§ 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




