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STATE OF NEW YORK

1236

2017- 2018 Regul ar Sessi ons

| N SENATE

January 6, 2017

Introduced by Sens. VALESKY, AKSHAR, DeFRANCI SCO, O MARA, RITCH E --
read twice and ordered printed, and when printed to be comitted to
the Committee on Consuner Protection

AN ACT to anend the general business law, in relation to the sale of
over -t he-count er net hanphet am ne precursor drugs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general business law is anmended by addi ng a new section
391-00 to read as foll ows:

8 391-00. Sale of nethanphetam ne precursor drugs. 1. For the purposes
of this section:

(a) "net hanphet am ne precursor drug" shall mean any conpound, m xture,
or preparation containing ephedrine or pseudoephedrine as its sole
active ingredient or as one of its active ingredients; and

(b) "real-tine stop sale systent neans a systemintended to be used by
| aw enforcenent agencies and pharmacies or other business establishnents
that:

(A) is installed, operated, and maintained free of any one-tine or
recurring charge to the business establishnent or to the state

(B) is able to communicate in real tine with simlar systens operated
in other states and similar systens containing information subnmitted by
nore than one state;

(C) conplies with the security policy of the crinmnal justice informa-
tion services division of the federal bureau of investigation;

(D) conplies with information exchange standards adopted by the
national information exchange nodel ;

(E) uses a nechanismto prevent the conpletion of a sale of a product
cont ai ni ng ephedrine, pseudoephedrine, or non-pseudoephedrine that would
violate state or federal law regarding the purchase of a product
contai ning those substances; and

(F) is equipped with an override of the nechanismthat:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(i) may be activated by an enpl oyee of a business establishnent; and
(ii) creates a record of each activation of the override

2. No person, firm corporation, partnership, association, linmted
liability conpany, or other entity shall sell to the sane person, and a
person shall not purchase, products containing nore than three and six

tenths grans per day or nore than nine grans per thirty day period of
ephedrine or pseudoephedrine base, or their isonmers. The limts shal
apply to the total anmpbunt of ephedrine and pseudoephedrine contained in
the products, and not the overall weight of the products.

3. Any person, firm corporation, partnership. association, linmted
liability conpany. or other entity that offers for sale nethanphetanine
precursor drugs in an over-the-counter sale shall ensure that all pack-
ages of the drugs are displayed behind a checkout counter or in a | ocked
case where the public is not permtted. Such person., firm corporation,
partnership. association, limted liability conpany, or other entity
shal | :

(a) require any person purchasing a nonprescription product that
cont ai ns pseudoephedrine or ephedrine to present valid governnent issued
photo identification at the point of sale.

(b) record the nane and address of the purchaser; nane and quantity of
product purchased; date and tine purchased; and purchaser identification
type and nunber, such as driver license state and nunber, and require
the purchaser's signature in a electronic or paper | ogbook.

4. A person, firm corporation, partnership, association, limted
liability conpany, or other entity shall, before conpleting a sale under
this section, electronically submt the required information to the
real-tine stop sale systemadm nistered by the division of state police;
provided that the systemis available without a charge to retailers for
access. Absent negligence, wantonness, recklessness, or deliberate
m sconduct, any retailer utilizing the electronic sales tracking system
in accordance with this subdivision shall not be civilly liable as a
result of any act or onmission in carrying out the duties required by
this section and shall be immune fromliability to any third party
unless the retailer has violated any provision of this section in
relation to a claimbrought for such violation.

(a) |If a person, firm corporation, partnership, association, limted
liability conpany. or other entity selling a nonprescription product
containing pseudoephedrine or ephedrine experiences nechanical or elec-
tronic failure of the electronic sales tracking systemor is otherw se
unable to conply with the electronic sales tracking requirenent, the
retailer shall nmaintain a witten log or an alternative electronic

recordkeeping nechanism wuntil such tine as the retailer is able to
conmply with the electronic sales tracking requirenent.
(b) The real-tine stop sale system shall forward state transaction

records in the real-tine stop sale systemto the appropriate state agen-
cy weekly, and provide real-tine access to the real-tine stop sale
systeminfornmation through the systenis online portal to | aw enforcenent

in the state as authorized by the agency.
(c) This systemshall be capable of generating a stop sale alert,

which shall be a notification that conpletion of the sale would result
in the seller or purchaser violating the quantity limts set forth in
this section. The seller shall not conplete the sale if the system

generates a stop sale alert. The systemshall contain an override func-
tion that may be used by a dispenser of ephedrine or pseudoephedrine who
has a reasonable fear of immnent bodily harmif they do not conplete a
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sale. Each instance in which the override function is utilized shall be
| ogged by the system

5. Aviolation of any provision of this sectionis a class A m sdenea-
nor. punishable by fine only.

(a) This section does not apply to a person who obtains the product
pursuant to a valid prescription.

(b) Nothing in this section requires the buyer to obt ai n a

prescription for the purchase of any nethanphetan ne precursor drug.

6. Any person. firm corporation, partnership, association, limted
liability conpany, or other entity who knowingly violates subdivision
two, three, four or five of this section shall, for the first such

violation, be subject to a civil penalty of not less than twd hundred
fifty dollars nor nore than one thousand dollars per violation, recover-
able in an action by any enforcenent authority designated by any nunici -
pality or political subdivision.

7. An owner, operator, supervisor, or manager of any business entity
that offers for sale nethanphetani ne precursor drugs whose enployee or
agent is convicted of or charged with violating subdivision two, three,
four or five of this section is not subject to the civil penalties or
crimnal penalties for violating any of such subdivisions if the person

(a) did not have prior know edge of, participate in, or direct the
enpl oyee or agent to commt the violation; and

(b) docunents that an enployee training program was in place to
provide the enployee or agent with information on the state and federa
laws and regul ati ons regarding nethanphet ani ne precursor drugs.

8. This section does not apply to:

(a) net hanphetam ne precursor drugs certified by the state board of
pharmacy as being manufactured in a nmanner that prevents the drug from
bei ng used to manufacture nethanphetan ne; or

(b) net hanphet am ne precursor drugs obtained pursuant to a wvalid
prescription.

9. The state board of pharmacy, in consultation with the division of
state police, shall certify nethanphetani ne precursor drugs that neet
the requirenents of paragraph (a) of subdivision eight of this section
and publish an annual listing of such drugs.

10. This section preenpts all local ordinances or reqgulations govern-
ing the sale by a business establishnent of products containing ephed-
rine or pseudoephedrine. Al ordinances enacted prior to the effective
date of this section are void.

§ 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law. Effective imediately, the addition, anend-
ment, and/or repeal of any rule or regulation necessary for the inple-
nentation of this act on its effective date is authorized to be nade on
or before such date.




