STATE OF NEW YORK

9604

| N ASSEMBLY

January 25, 2018

Introduced by M of A STECK -- read once and referred to the Conmittee
on Governmental QOperations

AN ACT to anmend the executive law, in relation to the state enployees
equal enpl oynment opportunity act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

1 Section 1. The executive law is anmended by adding a new article 14-A
2 to read as follows:

3 ARTICLE 14-A

4 STATE EMPLOYEES EQUAL EMPLOYMENT OPPORTUNI TY ACT

5 Section 280. Purposes of article.

6 280-a. Definitions.

7 280-b. Policies.

8 280-c. Agency program

9 280-d. Agency processing.

10 280-e. Pre-conplaint processing.

11 280-f. Individual conplaints.

12 280-g. Disnmissals of conplaints.

13 280-h. Investigation of conplaints.

14 280-i. Hearings.

15 280-j. Class conplaints.

16 280-k. Relationship to negotiated grievance procedure.

17 280-1. Appeals to the conmi ssion

18 280-m Deci sions on appeals.

19 280-n. Renedies and relief.

20 280-0. Conpliance with final decisions.

21 280-p. Enforcenent of final decisions.

22 280-g. Interimrelief.

23 280-r. Joint processing and consolidation of conplaints.

24 280-s. Appeals of decisions of the commi ssion

25 280-t. EEO group statistics.

26 8 280. Purposes of article. It is the policy of the state of New York
27 to provide equal opportunity in enploynent for all enployees of the

28 state with the sane protections provided to enployees in the private

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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sector as set forth in article fifteen of this chapter, constituting the
human rights law. This act shall be known as the "state enployees equa
enpl oynent opportunity act."

8§ 280-a. Definitions. 1. For purposes of this article, the term
"discrimnation" shall include sexual harassnent and pregnancy discrin -
nation as forns of prohibited discrimnation.

2. The term "EEQ' shall nean equal enploynent opportunity.

280-b. Policies. 1. No state enployee or person acting in support of
such enpl oyee, whether pre-investigation or during the processing of a
conplaint, shall be subject to retaliation for opposing any practice
nade unlawful by virtue of the New York state hunan rights | aw.

2. Every state enployee accused of discrimnation covered under arti-
cle fifteen of this chapter may use the procedures set forth herein to
challenge the validity of such accusations and any adverse enploynent
action inposed as a result of such accusations. Provided, however, that
any relief granted herein for an enployee wongfully accused of discrim
ination shall be limted to the affected enpl oyee, as no enpl oyee making
an accusation of discrimnation shall be retaliated against in any way.

3. (a) This article applies to the state, all agencies. branches, or
departnents or divisions thereof, the executive and | egislative branches
at  all levels of governnent. a county, city, town, village or any other
nmuni ci pal corporation, a school district or any governnmental entity
operating a public school, college or university, a public inprovenent
or special district, a public authority, conmnission, or public benefit
corporation, or any other public corporation, agency or instrunentality
or unit of government which exercises governnental powers under the | aws
of the state. The word "agency" as used in this article shall enbrace
all of the aforenentioned governnental entities.

(b) This article applies to all class and individual conplaints of
discrimnation cogni zable under article fifteen of this chapter, the
equal pay act set forth in article six of the labor law, and article
twenty-three-A of the correction | aw

4. Al notices required in this chapter to be given to an individua
enployee shall be in witing and shall be signed by the aggrieved or
af f ect ed i ndi vi dual

8§ 280-c. Agency program 1. Every agency shall maintain a continuing
affirmative action programto pronote equal opportunity and to identify
and elimnate discrimnatory practices and policies. In support of such
program which shall be submtted to the New York state conmm ssion on
human rights for review and approval, the agency shall

(a) provide sufficient resources to its equal enploynment opportunity
programto ensure efficient and successful operation;

(b) provide for the pronpt, fair and inpartial processing of
conplaints in accordance with this article;

(c) conduct a continuing canpaign to eradicate every formof prejudice
or discrimnation fromthe agency's personnel policies, practices and
wor ki ng condi tions;

d conmuni cate the agency's equal enpl oynent opportunit olicy and
programand its enploynent needs to all sources of job candidates with-
out regard to any prohibited characteristic set forth in the hunan
rights law, the equal pay act, and article twenty-three-A of the
correction law and provide recruitnent assistance on a continuing basis;

(e) review, evaluate, and control managerial and supervisory perform
ance in such a manner _as to ensure continuing affirmative application
and vigorous enforcenent of the policy of equal opportunity as set forth
in this article, and provide orientation, training and advice to manag-
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ers and supervisors to assure their understanding and inplenentation of
the equal enpl oynent opportunity policy and program

(f) take appropriate disciplinary action against enpl oyees who engage
in discrimnatory practices;

(g) nmeke reasonable accommpdation to the religious needs of applicants
and enpl oyees when those accommpdati ons can be nade wi t hout undue hard-
ship on the business of the agency;

(h) make reasonable accommpbdation to the known physical or nental
limtations of qualified applicants and enployees wth disabilities
unl ess the acconmodati on would inpose an undue hardship on the operation
of the agency's program In this regard, an unpaid | eave of absence to
enabl e an enployee to recover froman episodic manifestation of a disa-
bility shall constitute reasonabl e accommbpdati on

(i) provide recognition to enployees, supervisors, managers and units
denonstrating superior acconplishnent in equal enploynent opportunity;

j) establish a systemfor periodically evaluatin the effectiveness
of the agency's overall equal enploynent opportunity effort;

(k) provide the maxinmum feasible opportunity to enployees to enhance
their skills through on-the-job training, work-study prograns, and other
training neasures so that they may performat their highest potential
and advance in accordance with their abilities;

(1) inform its enployees and recognized |abor organi zations of the
affirmati ve equal enpl oynent opportunity policy and program and enli st
their cooperation; and

(m participate at the community level with other enployers, wth
schools and universities, and with other public and private groups in
cooperative action to inprove enploynent opportunities and conmmunity
conditions that affect enployability.

2. In order to inplenment its program each agency shall, subject to
review and approval by the New York state conm ssion on human rights:

a devel o the pl ans rocedures and regul ations necessary to carr
out its program.

(b) establish or make available an alternative dispute resolution
program Such program nust be available for both the pre-conplaint proc-
ess and the fornal conplaint process;

(c) appraise its personnel operations at regular intervals to assure
their conformty with its programand this statute;

(d) designate: a director of FEEQ FEFO officer or officers; such

speci al _enphasi s program managers, including, but not limted to, people

with disabilities program wonen's program mnority enpl oynent program
and clerical and adnministrative support as nay be necessary to carry out

the functions described in this chapter in all organizational units of
the agency and at all agency installations. The EEO director shall be
under the imediate supervision of the agency head. provided. however,
that no agency shall be required to hire additional personnel to effec-
tuate this mandate unless this mandate cannot be conplied with unl ess
additional personnel are hired. The functions in this paragraph may be
consolidated in one existing enployee for appropriate sized agencies;

(e) nmake witten materials available to all enployees and applicants
informng themof the variety of equal enploynent opportunity prograns
and administrative and judicial renedial procedures available to them
and promnently post such witten materials in all personnel and EEO
offices and throughout the workpl ace;

(f) ensure that full cooperation is provided by all agency enpl oyees

to EEO counsel ors, agency EEO personnel, and EEO investigators in the
processing and resolution of pre-conplaint nmatters and conplaints
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involving the agency and that full cooperation is provided to the
conm ssion in the course of appeals. including granting investigators
and the commi ssion routine access to personnel, emnil, and other records

of the agency when required in connection with an investigation; and

(g) publicize to all enployees and post at all tines the nanes, busi-

ness tel ephone nunbers and business addresses of the EEO counselors
(unless the counseling function is centralized. in which case only one
t el ephone nunber and address need be publicized and posted a notice of
the tine limts and the necessity of contacting a counselor before
filing a conplaint, and the tel ephone nunbers and addresses of the EEO
director, EEO officer or officers and special enphasis program nmanagers,
or other person responsible for EEO matters.
3. Under each agency program the EEO director shall be responsible
for:
(a) advising the head of the agency with respect to the preparation of
equal enpl oynent opportunity plans, procedures, regulations, reports and
other matters pertaining to the policy set forth in section two hundred
eighty of this article and the agency program

(b) evaluating fromtine to tine the sufficiency of the total agency
program for EEO and reporting to the head of the agency with recommenda-
tions as to any inprovenent or correction needed. including renedial or
disciplinary action with respect to managerial, supervisory or other
enpl oyees who have failed in their responsibilities;

(c) when authorized by the head of the agency., making changes in
prograns and procedures designed to elimnate discrimnatory practices
and to inprove the agency's programfor equal enploynent opportunity;

(d) providing for counseling of aggrieved individuals and for the
recei pt and processing of individual and class conplaints of discrim-
nation; and

(e) assuring that individual conplaints are fairly and thoroughly
investigated and that the agency cooperates with the investigationin a
tinmely manner in accordance with this article.

4. The comission shall provide directives, instructions, fornms and
other materials as needed to carry out the conmmands and objectives of
this article.

8 280-d. Agency processing. 1. Each agency shall adopt procedures for
processing individual and class conplaints of discrimnation that are
consi st ent with the requirenents of this article and wth the
instructions for conplaint processing as set forth in directives of the
New York state comm ssion on human rights.

2. The commission shall periodically review agency resources and
procedures to ensure conpliance with this article.

8 280-e. Pre-conplaint processing. 1. Aggrieved persons who believe
they have suffered discrimnation or retaliation prohibited in the New
York state human rights law nust consult an EEO counselor prior to
filing a conplaint in order to try to infornmally resolve the matter.

2. Each agency shall nmmke such a counselor available to such person

provi ded, however, that such EEO counsel or must notify such person in a
witing signed by that person or his or her representative the right to

utilize as an alternative an EEO counselor provided by the New York
state conmmi ssion on hunman rights.

3. An aggrieved person nust initiate contact with a counselor within
ninety days of the date of the natter alleged to be discrinmnatory. The
ninety days shall run fromthe tinme when the aggrieved person knew or
should have known through information readily available to himor her

that the discrimnatory act or challenged personnel action had occurred.
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4. The agency or the conm ssion shall extend the ninety day tine limt
in subdivision three of this section when the individual shows that he
or she was not notified of the tine limts, that despite due diligence
he or she was prevented by circunstances beyond his or her control from
contacting the counselor wthinthe tine limts, or for other reasons
considered sufficient by the agency or the conm ssion.

5. At the initial counseling session, counselors nust advise individ-
uals in witing of their rights and responsibilities, including the
right to request an investigation, the right to request a hearing, the
duty to mtigate dannges, adnministrative and court tine franes. and that
only the clains raised in pre-conplaint counseling. or issues or clains
like, or related to, issues or clains raised in pre-conplaint coun-
seling, may be alleged in a subsequent conplaint filed with the agency.
except as provided herein. Counselors nust advise individuals of their
duty to keep the agency and comm ssion inforned of their current address
and, where applicable, to serve copies of relevant papers on the agency.
The notice shall include a notice of the right to file a class
conplaint. If the aggrieved person inforns the counselor that he or she
wishes to file a class conplaint, the counselor shall explain the class
conpl ai nt _procedures and the responsibilities of a class agent.

6. Counselors shall advise aggrieved persons that, where the agency
agrees to offer alternative dispute resolution in the particular case
they may choose between participation in the alternative dispute resol-
ution program and the counseling activities provided for herein

7. Counselors shall conduct counseling activities in accordance with
the directives of the conmm ssion.

8. Wen advised that a conplaint has been filed by an aggrieved
person, the counselor shall subnmt a witten report within fifteen days
to the agency office that has been designated to accept conplaints and
the aggrieved person concerning the issues discussed and actions taken
during counseling. The aggrieved person may respond with any objections
that the counselor's report does not fairly express the issues discussed
and the actions taken during counseling.

9. Unless the aggrieved person agrees in witing to a longer coun-
seling period, or the aggrieved person chooses an alternative dispute
resolution procedure provided by the agency, the counselor shall conduct
the final interviewwth the aggrieved person within thirty days of the
date the aggrieved person contacted the EEO office to request coun-
seling. If the matter has not been resolved, the aggrieved person shal
be informed in witing by the counselor, not later than the thirtieth
day after contacting the counselor, of the right to file a discrim-
nation conplaint. The notice shall informthe conplainant of the right
to file a discrinmnation conplaint within thirty days of receipt of the
notice, of the appropriate official with whomto file a conplaint., and
of the conplainant's duty to assure that the agency is inforned imme-
diately if the conplainant retains counsel or a representative

10. Prior to the end of the thirty day counseling period, the
aggrieved person nmay agree in witing with the agency to postpone the
final interview and extend the counseling period for an additional peri-
od of no nore than sixty days. which shall extend the tine by like
anount for any other notices called for in this section.

11. Where the aggrieved person chooses to participate in an alterna-
tive dispute resolution procedure in accordance with this section., the
pre-conplaint processing period shall be ninety days. If the claim has
not been resolved before the ninetieth day, the notice of right to file

a conplaint shall be issued
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12. The counselor shall not attenpt in any way to restrain the
aggrieved person fromfiling a conplaint. The counselor shall not revea
the identity of an aggrieved person who consulted the counselor, except
when authorized to do so by the aggrieved person, or until the agency
has received a discrimnation conplaint under this section fromthat
person involving that same matter

8§ 280-f. Individual conplaints. 1. A conplaint nust be filed with the
agency that allegedly discrimnated against the conplainant. Such agency
shall file a copy of the conplaint with the conm ssion with notice to
the conplainant. Should the agency fail to file a copy of the conpl aint
to the commission, all deadlines set forth herein shall be extended
until the tinme of such transmi ssion. An individual conplainant nmay al so
file a copy of the conplaint with the conm ssion.

2. A conplaint nust be filed within thirty days of receipt of the
notice required by subdivision nine of section tw hundred eighty-e of
this article.

3. Aconplaint nust contain a signed statenent fromthe person claim
ing to be aggrieved or of an attorney representing that he or she is the
attorney for the aggrieved person. This statenment nust be sufficiently
precise to identify the aggrieved individual and the agency and to
describe generally the action or actions or practice or practices that
formthe basis of the conplaint. The conplaint nust also contain a tele-

phone nunber and address where the conplainant or the representative can

be contacted. The conplaint should also include a list of wtnesses to
be contacted during the investigation and a brief description of the

relevant information known to each.

4. A conplainant may anend a conplaint at any tine prior to the
conclusion of the investigation to include issues or clains like or
related to those raised in the conplaint. After requesting a hearing. a
conplainant may file a notion with the admnistrative judge to amend a
conplaint to include issues or clains like or related to those raised in
the conplaint.

5. The agency shall acknow edge receipt of a conplaint or an anendnent
to a conplaint in witing and informthe conplainant of the date on
which the conplaint or amendnent was filed. The agency shall advise the
conplainant in the acknow edgnent of his or her right to a hearing and
the commission's address where a request for a hearing shall be sent.
Such acknow edgnment shall also advise the conplainant that:

(a) The conplainant has the right to appeal the final action on or
disnmissal of a conplaint to the comn ssion; and

(b) The agency is required to initiate an inpartial and appropriate
investigation of the conplaint within one hundred eighty days of the
filing of the conplaint unless the parties agree in witing to extend
the tine period. When a conplaint has been anended. the investigator
shall conplete his or her investigation within one hundred eighty days
after the last anendnent to the conplaint or three hundred sixty days
after the filing of the original conplaint, whichever is earlier, except
that the conplainant may request a hearing froman adm nistrative judge
on the consolidated conplaints any tine after one hundred eighty days
fromthe date of the first filed conplaint.

8 280-g. Dismissals of conplaints. 1. Prior to a request for a hearing
in a case, the agency shall disniss an entire conplaint that:

(a) fails to allege facts asserting a claimof discrimnation that is
cogni zabl e under the human rights law, the equal pay act, or article
twenty-three-A of the correction law, or states the sane claimthat is

pendi ng before or has already been decided by the agency or conm ssion;
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(b) fails to conply with applicable tine linmits, as extended, or that
raises a matter that has not been brought to the attention of a counse-
lor and is not like or related to a matter that has been brought to the
attention of a counselor;

(c) is the basis of a pending civil action in the New York state
suprene court in which the conplainant is a party., or that was the basis
of a prior civil action decided by the New York state suprene court in
which the conplainant was a party. An aggrieved individual shall retain
the right to bring a civil action in New York state suprene court
concerning the subject matter of the conplaint if the investigation of
the conplaint is not conpleted within one hundred eighty days of the
conplaint, if the conplaint is not anended, or, if the conplaint is
anended, within the earlier of one hundred eighty days after the |ast
anendnent to the conplaint or three hundred sixty days after the filing
of the original conplaint, or a hearing has not been comenced wthin
one hundred eighty days of the request for sane;

(d) raises the matter in a negotiated grievance procedure that permts
allegations of discrinmnation as described in this article;

(e) is nmoot on the ground that the renedy requested by the conpl ai nant
has al ready been adopted by the agency;

(f) cannot be pursued because the conplainant cannot be | ocated.
provided that reasonable efforts have been made to |ocate the conplain-
ant _and the conplainant has not responded within thirty days to a notice
of proposed disnissal sent to his or her |last known address;

(g) the agency has provided the conplainant with a witten request to
provide relevant information or otherwi se proceed with the conplaint,
and the conplainant has failed to respond within thirty days of its
receipt. A conplaint may be disnissed for failure to cooperate, but nust
be adjudicated if sufficient information for that purpose is already
available notwithstanding the conplainant's failure to respond to
further requests for information; or

h) alleges dissatisfaction with the processing of a previousl filed
conplaint to which the procedures of this article are applicable.

2. \Were the agency believes that sone but not all of the clains in a
conpl ai nt should be disnissed for the reasons contained in paragraph (a)

of subdivision one of this section, the agency shall notify the
conplainant in witing of its determnation, the rationale for that
deternination, and that those clains will not be investigated, and shal

pl ace a copy of the notice in the investigative file.

3. An aggrieved person may request review of a deternination under
subdivision tw of this section by an admnistrative judge if the
conplaint is dismissed inits entirety. If a portion of a conplaint is
dismi ssed, the remainder shall proceed to investigation and the dism ss-
al of a portion of the conplaint shall be reviewable by an adm ni stra-
tive judge when a hearing is requested on the reminder of the conpl aint
after the investigation is conplete

8§ 280-h. lInvestigation of conplaints. 1. The investigation of
conplaints shall be conducted by an investigator approved by the conm s-
si on. Such investigator may be an enployee of the agency but in no
event may the agency appoint an investigator not approved by the conm s-
si on.

2. The commission shall promulgate regulations to assure that the
investigation is conducted in an independent nmnner not subject to
influence by the agency. In accordance with such regulations, the inves-

tigator shall develop an inpartial and appropriate factual record upon
which to make findings on the clains raised by the witten conplaint. An
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appropriate factual record is one that allows a reasonable fact finder
to draw conclusions as to whether discrimnation occurred. I nvesti -
gators may use interviews, an exchange of letters or nenoranda, interro-
gatories, fact-finding conferences or any other fact-finding nethods
that efficiently and thoroughly address the matters at issue.

3. Investigators nmay not rely on statenents from wi tnesses w thout
obtaining the wtness's signature on the statenent under oath froma
notary public. Any such statenent nust include an acknow edgenent by
the witness that the statenent is the witness's own words, that the
W tness has not been threatened or coerced into nmking the statenent,
and that the witness has been advised that a witness cannot be retali -
ated against for participating in an EEO i nvestigation.

4. \When the conplainant, or the agency against which a conplaint is
filed, or its enployees fail w thout good cause shown to respond fully
and in tinely fashion to requests by the investigator for docunents,
records, conparative data, statistics, affidavits, or the attendance of
W tness or witnesses, the investigator nust note that fact.

5. The investigator, the adm nistrative judge, or the comm ssion shal
on _appeal, in appropriate circunstances:

(a) draw an adverse inference that the requested information, or the
testinony of the requested wi tness, would have reflected unfavorably on
the party refusing to provide the requested infornmation;

(b) consider the matters to which the requested infornmation or testij-
nony pertains to be established in favor of the opposing party;

(c) exclude other evidence offered by the party failing to produce the
requested information or wtness;

(d) issue a decision fully or partially in favor of the opposing

party, or;
(e) take such other actions as it deens appropriate.
6. No person shall investigate any claimunless such person has appro-

priate qualifications nmeeting criteria established by the comm ssion and

is on a list of approved investigators established by the conm ssion.
7. The investigator shall conplete his or her investigation within one

hundred eighty days of the date of filing of an individual conplaint. By
witten agreenent within such tinme period, the conplainant and the
respondent agency nmay voluntarily extend the tine period for not nore
than an additional ninety days.

8. Wthin one hundred eighty days fromthe filing of the conplaint, or
where a conplaint was anended. within the earlier of one hundred eighty
days after the last amendnent to the conplaint or three hundred sixty
days after the filing of the original conplaint, the investigator shal
provide the conplainant and the agency with a copy of his or her deci-
sion and a conplete unsanitized copy of the investigative file, and
shall notify the conplainant that, within thirty days of receipt of the
investigative file, the conplainant has the right to request a hearing
and decision from an administrative judge of the conmm ssion who shal
consider the matter de novo on the record conpiled by the investigator
together with all evidence offered by the parties at the hearing.

9. The investigator shall state whether or not there is probable cause
to believe discrimnation or retaliation occurred.

10. Either the agency or the conplainant nay request an adninistrative

hearing concerning the matter. If there is a finding of no probable
cause, and the conplainant does not request a hearing, then the
conplaint shall be dism ssed, and such dism ssal shall not be appeal a-

ble. If there is a finding of probable cause. and the agency chooses to
adopt that finding as final agency action, then the agency nust provide
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a renedy to the conplainant. If the conplainant is dissatisfied with the
renmedy, the conplainant nmay request a hearing at which only the renedy
will be at issue.

11. Where the conplainant has received the notice required in subdivi-
sion eight of this section or at any tine after one hundred eighty days
have el apsed fromthe filing of the conplaint, or, if an anended
conplaint has been filed, within the earlier of one hundred eighty days
after the last anendnent to the conplaint or three hundred sixty days
after the filing of the original conplaint, the conplainant nmay request
a hearing by submitting a witten request for a hearing directly to the
conm ssion's office indicated in the investigator's decision. The
conm ssion shall notify the agency that a hearing has been requested.
Wthin fifteen days of receipt of a copy of the request for a hearinag,
the agency shall provide a copy of the conplaint file to the conm ssion

8§ 280-i. Hearings. 1. Wien a conplainant or the agency requests a
hearing, the comm ssion shall appoint an administrative judge to conduct
a hearing in accordance with this section. Upon appointnent, the adnin-
istrative judge shall assune full responsibility for the adjudication of
the conplaint, including overseeing the devel opnent of the record. The
adnministrative judge shall decide the matters raised in the conplaint de
novo without regard to any findings of the investigator, provided,
however, that all nmaterials in the investigative file shall be consid-
ered to determ ne whether such naterials constitute adm ssible evidence.

2. Wien a party is represented by counsel, the agency nay nake an
offer of resolution to a conplainant and such offer may be accepted
without involvenent of the adninistrative judge. Wien a party is not
represented by counsel, the agency nay nmake an offer of resolution to a
conplainant, but the administrative judge nust review and approve the
offer for fairness under all the circunstances including the estimted
likelihood that the conplainant or the agency may or may not prevail at
a hearing. Any resultant settlenent may be confidential if the conplain-
ant _and the agency agree and the adnministrative judge, on application by
the parties, finds that confidentiality is in the reasonable interest of
the conpl ai nant.

3. The administrative judge shall notify the parties of the right to
seek discovery prior to the hearing and may issue such discovery orders
as are appropriate. Unless the parties agree in witing concerning the
nethods and scope of discovery, the party seeking discovery shal
request authorization fromthe adm nistrative judge prior to commencing
di scovery on the ground that the requested infornation was not suffi-
ciently developed in the investigative file or to confirm facts that
were contested in the investigation. The administrative judge nay linmt
discovery to matters not sufficiently developed in the investigative
file or to facts that rennin contested following the investigation
Evi dence may be developed through interrogatories, depositions, and
requests for admissions, stipulations, or production of docunents. |t
shall be grounds for objection to producing evidence that the infornma-
tion sought by either party is irrelevant, unduly burdensone, repeti-
tious, or privileged. Agencies may not assert as privileged interna
deci sion-naking processes, except that consultations with counsel are
privil eged.

4. Agencies shall provide for the attendance at a hearing of al
enpl oyees approved as witnesses by an adnministrative judge. Attendance
at hearings will be |limted to persons determned by the admnistrative
judge to have direct., personal know edge relating to the conplaint. The

adm nistrative judge shall have the power to regulate the conduct of a
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hearing, limt the nunber of witnesses where testinony would be repeti-
tious, and exclude any person fromthe hearing for contumaci ous conduct
or mnisbehavior that obstructs the hearing. The administrative judge

shal | receive into evidence information or docunents relevant to the
conplaint. Rules of evidence shall not be applied strictly, and hearsay
shall be permtted as to background and incidental matters but not to

avoid the testinony of witnesses having a central or inportant role in
the matter. An agency witness shall not be permitted to testify as to
conpl aints about an enployee unless such conplaints were put in witing
cont enporaneously with the alleged conplaint. The admi nistrative judge
shall exclude irrelevant or repetitious evidence.
5. The conplainant., an agency, and any enployee of an agency shal

produce such docunentary and testinonial evidence as the administrative
judge deens necessary. The administrative judge shall serve all orders

to produce evidence on both parties.

6. Adnministrative judges are authorized to adm nister oaths. Testinony
of wtnesses shall be nade under oath or affirmation or, alternatively,

by witten statenent under penalty of perjury if the parties agree to
accept such witness's testinony in that manner or if the administrative
judge deternines that the witness is unavailable and his or her testinp-
ny could not be taken by deposition

7. If a party believes that sone or all material facts are not in
genuine dispute and there is no genuine issue as to credibility, the
party may, at least fifteen days prior to the date of the hearing or at
such earlier tine as required by the admnistrative judge, file a state-
nent with the adnministrative judge prior to the hearing setting forth
the fact or facts and referring to the parts of the record relied on to
support the statenent. The statenment nust denpnstrate that there is no
genui ne issue as to any such nmaterial fact. The party shall serve the
statenent on the opposing party.

8. The opposing party nay file an opposition within fifteen days of
receipt of the statenent in subdivision seven of this section. The oppo-
sition may refer to the record in the case to rebut the statenent that a
fact is not in dispute or may file an affidavit stating that the party
cannot, for reasons stated, present facts to oppose the request. After
considering the subni ssions, the admnistrative judge nmy order that
di scovery be permtted on the fact or facts involved, limt the hearing
to the issues remaining in dispute, issue a decision without a hearing,
or make such other ruling as is appropriate.

9. The hearing shall be recorded and the agency shall arrange and pay
for verbatimtranscripts. Al docunents subnitted to, and accepted by,
the adnministrative judge at the hearing shall be nade part of the record
of the hearing. The administrative judge shall provide the parties with
a list of all docunents he or she has adnitted into evidence at the
hearing and a list of all docunents that were proposed for adni ssion but
not accepted into evidence. Such lists shall formpart of the record of
the case. Either party may request reproduction of a docunent it does
not have in its possession.

10. Unless the adnmnistrative judge makes a witten determnination that
necessary cause exists for extending the tinme for issuing a decision, an
adninistrative judge shall issue a decision on the conplaint, and shal
order appropriate renedies and relief where discrimnation is found,.
within ninety days of receipt by the admnistrative judge of the record
of the hearing. The administrative judge shall send copies of the hear-
ing record, including the transcript, and ultimtely the decision, to
the parties. The parties shall be permtted to submt briefs on the
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matter within thirty days of receipt by the admnistrative judge of the
record of the hearing.

11. Any party advancing a proposition shall bear the burden of proof
by a preponderance of the evidence. |f the discipline or discharge of an
enployee is at issue, and the enployee has proven that discrimnation
was a substantial factor in the adverse enploynent action, then such
discipline or discharge shall be set aside and appropriate renedies
provided as set forth in this article.

12.  Any decision nust contain notice of both parties' right to appea
to the commi ssion

8§ 280-j. Class conplaints. 1. A conplainant nmay file with the agency a
class conplaint at any reasonable point in the process when it becones
apparent that there are class inplications to the claimraised in an
i ndi vi dual conpl ai nt.

2. Wthin thirty days of an agency's receipt of a class conplaint, the
agency shall forward the conplaint, along with a copy of the counselor's
report and any other information pertaining to tineliness or other rele-
vant circunstances related to the conplaint, to the comrssion. The
conpl ai nant shall be sent notification of filing with the comm ssi on.

3. Wthin forty-five days after filing such conplaint, a conpl ai hant
shall nove before the conmm ssion for class certification, which shal
appoint an administrative judge to hear the notion, unless an admnis-
trative judge had al ready been appoi nted.

4, 1f a conplainant noves for class certification after conpleting the
counseling process contained in section two hundred eighty-e of this
article, no additional counseling is required.

5. The adnministrative judge shall deny class certification when the
conpl ai nant does not neet the criteria established in law for acting as
an agent for the class or the conplainant has unduly delayed in noving
for certification, such as when the class inplications to the claimwere
reasonably apparent but no action was taken by the conplainant during
counseling or investigation of the matter. If, however, the class inpli-
cations becone apparent only during or after receipt of the investi-
gative file, the class conplaint should be referred back to the investi -
gator for further investigation only as to the class-related issue and a
deternmination as to probable cause or no probable cause concerning the
issue involving the class.

6. Filing and presentation of a class conplaint:

(a) A class conplaint nust be signed by the agent or representative
and nust identify the policy or practice adversely affecting the class
as well as the specific action or matter affecting the class agent and
why the agent qualifies under law to represent the class as agent for
the cl ass.

(b) The conplaint shall be investigated in the sanme manner as provi ded
with respect to individual conplaints, except as provided in subdivision
five of this section.

(c) The adnministrative judge may dismiss the conplaint, or any
portion, for any of the reasons listed in section two hundred eighty-g
of this article or because it does not neet the prerequisites of a class
conplaint as described herein.

7. \Wen appropriate, the adnmnistrative judge may decide that a cl ass
be divided into subclasses and that each subclass be treated as a cl ass,
and the provisions of this section then shall be construed and applied
accordi ngly.

8. The adnministrative judge shall transmt his or her decision to

accept or dismiss a class conplaint to the agency and the agent. The
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decision shall informthe agency or the agent of the right to appeal the
decision to the conmmission in the sane nanner as any other appeal. Proc-
essing of the individual conplaint shall continue while the appeal is
pending. Should the conmission reverse a decision not to certify a
class, a hearing on class-related issues may be held separately.

9. Wthin fifteen days of receiving notice that the adninistrative

judge has accepted a class conplaint or a reasonable tine frane speci-

fied by the adm nistrative judge, the agency shall use reasonabl e neans,
such as mailing to |last known address or distribution, to notify al

class nmenbers of the acceptance of the class conplaint. Such notices
shall contain:

(a) the nane of the agency or organizational segnent, its |ocation
and the date of certification of the class conplaint;

(b) a description of the issues accepted as part of the class
conpl ai nt ;

(c) an explanation of the binding nature of the final decision or
resolution of the conplaint on class nenbers; and

(d) the nane, address and telephone nunber of the attorney for the
class representative, if any., and of the class representative.

10. The administrative judge shall notify the agent and the agency
representative of the tinme period that will be allowed both parties to
prepare their cases as to the class-related issues but in no case less
than ninety days. Reasonable extensions of tinme should be granted.

11. Both parties are entitled to reasonabl e devel opnent of evidence on
matters relevant to the issues raised in the conplaint. The sane rul es
relating to discovery and to evidence in individual conplaints shal
apply. Provided, however, that the adnministrative judge shall take into
account the class nature of the conplaint in granting a request for
addi tional discovery.

12. The process for voluntary resolution of a class conplaint shall be
the sane as for an individual conplaint. Provided., however, that notice
of a resolution agreed upon by the parties shall be given to all class
nenbers in the sane manner as notification of the acceptance of the
class conplaint and to the admnistrative judge. It shall state the
relief, if any, to be granted by the agency and the nane and address of
the adnm nistrative judge assigned to the case. It shall state that with-
in thirty days of the date of the notice of resolution, any nenber of
the class may petition the admnistrative judge to vacate the resolution
because it benefits only the class agent, or is otherwise not fair,

adequate and reasonable to the class as a whole. The administrative
judge shall review the notice of resolution and consider any petitions

to vacate filed. If the administrative judge finds that the proposed
resolution is not fair, adequate and reasonable to the class as a whol e,
the adninistrative judge shall issue a decision vacating the agreenent

and may, but is not required to, replace the original class agent with a
different petitioner or sone other class nenber who is eligible to be
the class agent during further processing of the class conplaint. The
decision shall informthe agency, the class agent, forner class agent,
or the petitioner of the right to appeal the decision to the conm ssion.
If the administrative judge finds that the resolution is fair, adequate
and reasonable to the class as a whole, the administrative judge shal
so order and the resolution shall bind all nenbers of the class.

13. On expiration of the period allowed for preparation of the case,
the admnistrative judge shall set a date for hearing. The hearing may
be set for the sane date as on the individual conplaint or on a differ-
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ent date as appropriate. The hearing shall be conducted in the sane
nmanner as a hearing on an individual conplaint.

14. (a) The administrative judge shall decide whether systenmic relief
for the class is appropriate with regard to the personnel action or
matter that gave rise to the conplaint, and the relevant tine period in
whi ch such personnel action or matter adversely affected the class.

(b) If the administrative judge finds no class relief appropriate, he
or she shall determine if a finding of individual discrimnation is
warranted and, if so, shall deternine appropriate relief.

(c) The adm nistrative judge shall notify the agency and the conpl ain-
ant and/or agent of the decision and of the right to appeal to the
conm ssi on.

(d) The agency shall, within thirty days of the decision, notify class
nenbers of the final decision and relief awarded, if any, through the
sane nedia enployed to give notice of the existence of the class
conplaint. The notice, where appropriate, shall include infornmation
concerning the rights of class nmenbers to seek individual relief, and of
the procedures to be followed, and of the right to appeal to the conm s-
si on.

(e) When discrimnation is found, an agency nust elimnate or nodify
the enploynment policy or practice out of which the conplaint arose and
provide individual relief for class nenbers, including an award of
attorney's fees and costs, to the agent.

(f) Wen class-wide discrimnation is not found, but it is found that
the class agent is a victimof discrinmnation against himor her as an
individual, the adnministrative judge shall award all appropriate relief
to the individual conplainant.

(g) Wien class discrimnation is found in the final decision and a
class nenber believes that he or she is entitled to individual relief,
the class nenber may file a witten claimwith the head of the agency or
its EEO director within thirty days of receipt of notification by the
agency of its final decision. Admnistrative judges shall retain juris-
diction over the conplaint in order to resolve any disputed clains nade
by class nenbers that they are entitled to individual relief. To be
entitled to individual relief, the claim nmust include a specific,
detailed showing that the claimant is a class nenber who was affected by
the discrimnatory policy or practice, and that this discrimnatory
action took place within the period of tinme for which the admnnistrative
judge found class-wide discrimnation in his or her final decision
Where a finding of discrimnation against a class has been made, there
shall be a presunption of discrinination as to each nenber of the class.
The agency nust show by clear and convincing evidence that any class
nenber is not entitled to relief. The admnistrative judge may hold a
hearing or otherw se supplenent the record on a claimfiled by a class
nenber. Any decision by the adninistrative judge shall be appealable
under the sane procedures applicable to any individual conplaint.

8§ 280-k. Relationship to negotiated grievance procedure. 1. Wen a
person is enployed by an agency and is a nenber of a bargaining unit
covered by a collective bargaining agreenent that pernits allegations of
discrimination to be raised in a negotiated grievance procedure, a
person wishing to file a conplaint or a grievance on a nmatter of alleged
enploynent discrimnation nust elect to raise the matter wunder this
chapter or in the negotiated grievance procedure, but not both. An
election to proceed under this part is indicated only by the filing of a
witten conplaint; use of the pre-conplaint process as described in
section two hundred eighty-e of this article does not constitute an
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election for purposes of this section. An aggrieved enpl oyee who files a
conplaint under this part may not thereafter file a grievance on the
sane matter. An election to proceed under a negotiated grievance proce-
dure is indicated by the filing of atinely witten grievance, the
deni al of such grievance by the agency. and the pursuit of such qgriev-
ance to the next stage of the grievance process. An aggrieved enpl oyee
who files a grievance with an agency whose negotiated agreenent permts
the acceptance of grievances which allege discrimnation may not there-
after file a conplaint on the sane matter under this chapter irrespec-
tive of whether the agency has inforned the individual of the need to
elect. Any such conplaint filed after a grievance has been filed on the

sane matter shall be dism ssed without prejudice to the conplainant's
right to proceed through the negotiated grievance procedure. Upon such
dismssal, which shall include notice of the right to seek a hearing

before an adm nistrative judge, the conplainant nmay seek a hearing on
the dismissal before an administrative |law judge in the sanme nanner as
in any individual conplaint, including the ultimate right to appeal to
the conm ssion.

2. \Wen a person is not covered by a collective bargaining agreenent
that permits allegations of discrimnation to be raised in a negoti ated
gri evance procedure, allegations of discrinnation shall be processed as
conplaints under this chapter. The erroneous filing of a grievance under
a collective bargaining agreenent that does not permt allegations of
discrimnation to be raised in the course of the negotiated grievance
procedure shall not prejudice a person fromfiling a conplaint under
this chapter.

3. If an adninistrative judge deternmines that the filing of a qgriev-
ance resulted in nonconpliance with the tine limts set forth in this
article, that the agency had notice of the allegations of discrimnation
through the grievance process. and that the conplainant has sone basis
for failing to tinely file under this article, including that the indi-
vi dual was operating under erroneous advice provided by soneone wth
managenent authority at the agency, or an EEO counselor, or did not have
the benefit of counsel., then the administrative judge shall grant relief
fromthe tine lints set forth inthis article.

8§ 280-1. Appeals to the comm ssion. 1. Al appeals to the comm ssion
referred to in this article nust be filed within thirty days of receipt
of the dismssal, final action, or decision. An appeal is taken by

filing a notice of appeal with the conm ssion.

2. The appellant shall furnish a copy of the notice of appeal to the
opposing party at the sane tine it is filed with the comrission. In or
attached to the appeal to the conm ssion, the appellant nust certify the
date and nethod by which service was nmade on the opposing party.

3. If an appellant does not file an appeal within the tine limts of
this subpart, the appeal shall be dism ssed by the connission as untine-
ly, though the comm ssion, upon application, may extend the tine for
good cause shown..

4. The comm ssion shall set a schedule for the briefing of an appeal.

5. The parties shall not be responsible for preparation of the record
on appeal, though the commission nmay require a party to provide an
appendi x containing the nost pertinent portions of the record.

6. The record shall consist of the file of the admnistrative |aw
judge, any matters adnmitted into evidence, or offered as evidence,
before the adm nistrative judge., and the transcript of the hearing. Any
party may exanmine the record at his or her request for purposes of

preparing a brief on the appeal
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7. The conmi ssion shall hear argunents on an appeal in the sane nmanner
as _an appellate court.

8. The commission may hear appeals in a panel consisting of three
conm ssioners designated in random fashi on.

8§ 280-m Decisions on appeals. 1. The decision shall be based on the
preponderance of the evidence. The decision on an appeal fromthe deci -
sion of the admnistrative judge shall be de novo, except that the find-
ings of the adnministrative judge as to the credibility of wtnesses
shall be based on a substantial evidence standard of review

2. The decision shall advise the parties of their right to appeal to
the appellate division.

3. Aparty may request reconsideration within thirty days of receipt
of a decision of the commi ssion. which the comm ssion in its discretion
may grant, if the party denonstrates that:

(a) the appellate decision involved a clearly erroneous interpretation
of material fact or law, or

(b) the decision will have a substantial inpact on the policies, prac-
tices or operations of the agency in which case the conmission shal
consider only the question of howto nmtigate the inpact on the poli-
cies, procedures or operations of the agency.

8 280-n. Renedies and relief. 1. Wien an admnistrative judge, or the
conmm ssion, in an individual case of discrinmnation, finds that an
applicant or an enployee has been discrimnated against, the adm nistra-
tive judge shall provide full relief which shall include the follow ng
elenents in appropriate circunstances:

(a) notification to all enployees of the agency in the affected facil-
ity of their right to be free of unlawful discrimnation and assurance
that the particular types of discrimnation found will not recur

(b) commtnent that corrective, curative, or preventive action will be
taken, or neasures adopted. to ensure that violations of the law simlar
to those found will not recur

(c) an unconditional offer to each identified victimof discrimnation
of placenent in the position the person would have occupied but for the
discrimination suffered by that person, or a substantially equival ent
position;

(d) paynent to each identified victim of discrimnation on a ngBke
whole basis for any loss of earnings the person may have suffered as a
result of the discrimnation together with interest on such |ost earn-
ings; and

(e) conmmtnent that the agency shall cease fromengaging in the
specific unlawful enploynent practice found in the case

2. (a) When an agency, or the comm ssion, finds that an applicant for
enploynent has been discrinnated against, the agency shall offer the
applicant the position that the applicant would have occupied absent
discrimnation or, if justified by the circunstances, a substantially
equi val ent position. The offer shall be made in witing. The individua
shall have thirty days fromreceipt of the offer within which to accept
or decline the offer. Failure to accept the offer within the thirty day
period will be considered a declination of the offer, unless the indi-
vidual can show that circunstances beyond his or her control prevented a
response within the tine limt.

(b) If the offer is accepted, appointnent shall be retroactive to the
date the applicant would have been hired. Back pay with interest shal
be awarded fromthe date the individual would have entered on duty until
the date the individual actually enters on duty. The individual shall be
deened to have perforned service for the agency during this period for
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all purposes except for neeting service requirenents for conpletion of a
required probationary or trial period.

(c) If the offer of enploynent is declined, the agency shall award the
individual a sum equal to the back pay he or she would have received
fromthe date he or she would have been hired until the date the offer
was declined. I nterest on back pay shall be included in the back pay
conputation. The agency shall informthe applicant, in its offer of
employnent, of the right to this award in the event the offer is
decl i ned.

3. Wen an admnistrative judge, or the comrission, finds that an
enployee of the agency was discrinmnated against, the agency shal
provide relief, which shall include, but need not be linted to, one or
nore of the follow ng actions:

(a) nondiscrimnatory placenent, with back pay and interest;

(b) cancellation of an unwarranted personnel action and restoration of
the enployee to his or her forner position or a substantially equival ent
position;

(c) expunction from the agency's records of any adverse naterials
relating to the discrimnatory enploynent practice; and

(d) full opportunity to participate in the enployee benefit denied,
including, but not limted to, training, preferential work assignnents,
and overtinme scheduling.

4. The agency has the burden of proving by a preponderance of the
evidence that the conplainant has failed to mitigate his or her damages.
Failure to mtigate nust be raised at the hearing before the admnistra-
tive judge or is waived.

5. (a) Notwithstanding any provision of lawto the contrary, the
provisions of this subdivision relating to the award of attorney's fees
or costs shall apply to all allegations of discrimnation covered under
this article and to all allegations of discrimnation covered wth
respect to private enployees under article fifteen of this chapter,
constituting the human rights law. In a decision of an admnistrative
judge, or the commission, or of a court in a case involving a private
enpl oyee covered under the human rights law, or a public enployee
covered under this chapter, the adm nistrative judge, the comm ssion, or
the court, as applicable, shall award the applicant or enployee reason-
able attorney's fees (including expert witness and paralegal fees) and
other costs and disbursenents incurred in the investigation and process-
ing of the conplaint, fromthe first involvenent of counsel through al
appeals. Any award of attorney's fees or costs shall be paid by the
agency.

(b) Wien the adnministrative judge, the conm ssion, or a court, as
appropriate, deternmines an entitlenment to attorney's fees or costs, the
conplainant's attorney shall submit a verified statenent of attorney's
fees, including but not limted to, expert witness fees and paralega
fees, and other costs and disbursenents, as appropriate, to the adm nis-
trative judge, the commission., or the court wthin thirty days of
receipt of the decision and shall subnit a copy of the statenent to the
agency. A statenent of attorney's fees and costs shall be acconpani ed by
an affidavit executed by the attorney of record itenizing the attorney's
charges for legal services using the attorney's ordinary and custonary
recordkeepi ng process for accounting for his or her tinme. The agency nay
object in whole or in part to a statenent of attorney's fees and costs
within thirty days of its receipt.

(c) The admnistrative judge, the commi ssion, or the court shall issue

a decision determ ning the anount of attorney's fees or costs due within
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sixty days of receipt of the statement and affidavit. The deci sion shal
include the specific reasons for deternmining the amount of the award.

(d) The anpunt of attorney's fees shall be calculated using the
follow ng standards: the starting point shall be the nunber of hours
reasonably expended nmultiplied by a reasonable hourly rate. The reason-
able hourly rate shall be the sanme as the | odestar rate then prevailing
in federal court for attorneys of like experience in the particular part
of the state where the case arose. There is a strong presunption that
this anpbunt represents the reasonable fee.

8 280-0. Conpliance with final decisions. 1. Relief ordered in a
final decision of an adnministrative judge, if not appealed, or of the
comm ssion, is nmandatory and binding on the agency except as otherw se
provided in this section. Failure to inplenent ordered relief shall be
subject to judicial enforcement as set forth in this chapter

2. Notwi thstandi ng subdivision one of this section, when the agency
requests reconsideration or appeals and the case involves renpval, sepa-
ration, or suspension continuing beyond the date of the request for
reconsideration, and when the decision orders retroactive restoration,
the agency shall conply with the decision to the extent of the tenporary
or conditional restoration of the enployee to duty status in the posi-
tion specified by the admnistrative judge of the conmm ssion, pending
the outcone of the agency request for reconsideration.

3. Service under the tenporary or conditional restoration provisions
of subdivision two of this section shall be credited toward the
conpletion of a probationary or trial period, or shall count for
pronotion as appropriate.

4. \When the agency requests reconsideration, or appeals it may delay
the paynent of any anpunts ordered to be paid to the conplainant unti
after the request for reconsideration or the appeal is resolved. If the
agency delays paynent of any anpunt pending the outcone of the request

to reconsider or the appeal, and the resolution of the request or appea

requires the agency to nake the paynent, then the agency shall pay
interest fromthe date of the original decision it had appeal ed or asked
to be reconsidered wuntil paynent is made, as well as all interest

required prior to the request for reconsideration or appeal

5. The agency shall notify the admnistrative judge or the comi ssion
as appropriate, and the enployee in witing at the sane tine it requests
reconsideration or appeals that the relief it provides is tenporary or
conditional and, if applicable, that it will delay the paynent of any
anounts owed but will pay interest as set forth above in the event its
application or appeal is unsuccessful. Failure of the agency to provide
notification wll result in the dism ssal of the agency's request or
appeal .

6. When no appeal is taken, or no request for reconsideration is filed
or when a request for reconsideration is denied, the agency shal
provide the relief ordered and there is no further right to delay inple-
nentation of the ordered relief. The relief shall be provided in ful
not later than sixty days after receipt of the final decision unless
otherwi se ordered in the decision.

8 280-p. Enforcenent of final decisions. A conplainant nay petition
the suprene court of the state of New York pursuant to article seventy-
eight of the civil practice law and rules for enforcenent of a decision
issued by an administrative judge that is not appealed to the conms-
sion, that is issued under the commission's appellate jurisdiction, or
of any settlenment agreenent executed in the course of the admnnistrative
process. A settlenent agreenent is binding even if not executed by al
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parties if the essential terns were clearly entered into the record or
if the exchange of correspondence clearly indicates agreenent on the
essential ternms. The court may supply any additional non-essential terns
based on the subm ssions of the parties.

8§ 280-q. Interim relief. 1. Wen the agency appeals and the case
involves renpval , separation. or suspension continuing beyond the date
of the appeal, and when the adninistrative judge's decision orders

retroactive restoration, the agency shall conply with the decision to
the extent of the tenporary or conditional restoration of the enpl oyee
to duty status in the position specified in the decision, pending the
out cone of the agency appeal.

2. Service under the tenporary or conditional restoration provisions

of subdivision one of this section shall be credited toward the
conpletion of a probationary or trial period, or eligibility for
pronmotion, if the conmission upholds the decision on appeal. Such

service shall not be credited toward the conpletion of any applicable
probationary or trial period or toward pronotion if the conmm ssion

reverses the decision on appeal

3. Wien the agency appeals, it may delay the paynent of any anount,
ot her than pay and benefits accruing under tenporary or conditiona
restoration. which had been ordered to be paid to the conplainant until
after the appeal is resolved. Such delay shall be admnistered in
accordance with section two hundred eighty-o of this article.

280-r. Joint processing and consolidation of conplaints. Conplaints
of discrimnation filed by two or nore conplainants consisting of
substantially simlar allegations of discrimnation or relating to the
sane nmatter nay be consolidated by the agency., the administrative judge
or the conm ssion for joint processing after appropriate notification to
the parties. Two or nore conplaints of discrimnation filed by the sane
conpl ai nant _shall be consolidated by the agency, by the admnistrative
judge, or by the commssion for joint processing after appropriate
notification to the conplainant. Wen a conplaint has been consolidated
with one or nore earlier filed conplaints, the agency shall conplete its
investigation wthin one hundred eighty days after the filing of the
|l ast conplaint or three hundred sixty days after the filing of the
original conplaint, except that the conplainant may request a hearing
froman adnministrative judge on the consolidated conplaints any tine
after one hundred eighty days from the date of the first filed
conplaint. An aggrieved individual shall retain the right to bring a
civil action in New York state supreme court concerning the subject
matter of the consolidated conplaints if the investigation of the
consolidated conplaints is not conpleted within one hundred eighty days
of consolidation or three hundred sixty days after the filing of the
first conplaint, whichever is earlier, or a hearing has not been
conmmenced within one hundred eighty days of the request for sane.

8 280-s. Appeals of decisions of the conmssion. Decisions of the
conmm ssion shall be appealable to the appellate division of the suprene
court in the particular departnent where the enployee acting in his or
her individual capacity or acting as the agent of a class was enpl oyed
at the tine he or she filed the conplaint. Decisions of the comnission
shall notify the conplainant or class agent and the agency of their
right to appeal to the appellate division. Notice of appeal shall be
filed with the conmission, which shall then notify the appropriate
appel late division of the pendency of an appeal. The tinme to file a
notice of appeal shall be thirty days fromthe date of the comm ssion's
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issuance of its decision and mailing of that decision by the conm ssion
to both parties.

8 280-t. EEO group statistics. 1. Each agency. subject to review and
approval by the commission, under a tineline set by the comm ssSion,
shall establish:

(a) a systemto collect and maintain accurate enploynent infornation
on the race, national origin, sex and disabilities of its enployees; and

(b) a systemfor reporting the nunber of EEO conplaints filed under
this article, and the disposition of such conplaints.

2. The data gathered shall be reported in pdf fornat on an EEO section
of such agency's website and shall be collected statew de and reported
in pdf format on the comri ssion's website.

3. Data on race, national origin., and sex shall be collected by vol un-
tary self-identification. If an enployee does not voluntarily provide
the requested information, the agency shall advise the enployee of the
inportance of the data and of the agency's obligation to report it. |If
the enployee still refuses to provide the information, the agency nust
nake visual identification and informthe enployee of the data it wll
be reporting. |If an agency believes that infornation provided by an
enpl oyee is inaccurate, the agency shall advise the enpl oyee about the
solely statistical purpose for which the data is being collected, the
need for accuracy, the agency's recognition of the sensitivity of the
information, and the existence of procedures to prevent its unauthorized
disclosure. If, thereafter, the enpl oyee declines to change the appar-
ently inaccurate self-identification, the agency nust accept it.

4. The information collected under subdivision two of this section
shall be disclosed only in the formof gross statistics. An agency shal
not collect or mintain any infornmation on the race, national origin or
sex of individual enployees except when an autonated data processing
system is used in accordance with standards and requirenents prescribed
by the commi ssion to insure individual privacy and the separation of
that information fromthe enpl oyee's personnel record.

5. Each systemis subject to the followi ng controls:

(a) only those categories of race and national origin prescribed by
the conmission, or categories concerning the processing of EEO
conplaints, nmay be used;

(b) only the specific procedures for the collection and maintenance of
data that are prescribed or approved by the commi ssion may be used;

(c) the conmi ssion shall review the operation of the agency systemto
insure adherence to commi ssion procedures and requirenments. An agency
nmay neke an exception to the prescribed procedures and requirenents only
with the advance witten approval of the conm ssion

(d) the agency nmmy use the data only in studies and anal yses which
contribute affirmatively to achieving the objectives of the equal
enpl oynent opportunity program An agency shall not establish a quota
for the enploynment of persons on the basis of race, color, religion
sex, or national origin;

(e) data on disabilities shall also be collected by voluntary self-i-
dentification. If an enployee does not voluntarily provide the reguested
information, the agency shall advise the enployee of the inportance of
the data and of the agency's obligation to report it. If an enpl oyee who
has been appointed pursuant to special appointnent authority for hiring
individuals with disabilities, or who has requested reasonable accommp-
dation for a disability, still refuses to provide the requested infornma-
tion, the agency nust identify the enployee's disability based upon the

records supporting the appointnent or the request for reasonable accom
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nodation. 1f any other enployee still refuses to provide the requested
information or provides information that the agency believes to be inac-
curate, the agency should report the enployee's disability status as
unknown;

(f) an agency shall report to the comm ssion on enploynent by race
national origin, sex and disability in the formand at such tines as the
conmi Ssion may require

8§ 2. Section 293 of the executive |law, as anmended by chapter 958 of
the laws of 1968, subdivisions 1 and 2 as anended by chapter 166 of the
| aws of 2000, is anended to read as foll ows:

8§ 293. [Bw-sien—ef] New York state comm ssion on human rights. 1
There is hereby created in the executive departnment a [édiwsion—of] New
York state conmi ssion on human rights hereinafter in this article called
t he [ éid-sioen] commission. The conmission shall consist of five nmenbers
with four year terns. The governor shall appoint each of the five
nenbers. The initial termof each nenber shall be one year, two years,
three years, four years, and five years, so that the terns are staggered
to guarantee the independence of the conm ssion. The head of such [é&iH—
s+on] conmm ssion shall be [ a—ecomm-ssi-onrer—herelnafter—in—this—article
calledthe—comr-ssi-onrer] an executive dlrector who shal |l be [appeinted]
elected by the | ; i

] nenbers of
the conmi ssion. The commi ssioner shall be entitled to his or her
expenses actually and necessarily incurred by himor her in the perform
ance of his or her duties.

2. The conmi ssioner may establish, consolidate, reorganize or abolish
such bureaus and ot her organizational units within the division as he or
she determines to be necessary for efficient operation.

8§ 3. (a) Werever the term"state division of human rights" appears in
the consolidated or unconsolidated |aws of this state, such term is
her eby changed to the "New York state conm ssion on human rights".

(b) Wherever the term "commissioner of the division of human rights”
appears in the consolidated or unconsolidated |aws of this state, such
term is hereby changed to the "executive director of the New York state
comm ssion on human rights".

(c) The legislative bill drafting commssion is hereby directed to
effectuate this provision, and shall be guided by a nmenorandum of
instruction setting forth the specific provisions of |aw to be anended.
Such rmenorandum shall be transmitted to the legislative bill drafting
conmmi ssion within sixty days of enactment of this provision. Such neno-
randum shall be issued jointly by the governor, the tenporary president
of the senate and the speaker of the assenbly, or by the delegate of
each.

8 4. This act shall take effect on January 1, 2019.




