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STATE OF NEW YORK

8035

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

May 25, 2017

Introduced by M of A KAVANAGH -- read once and referred to the Commt-
tee on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to the del egation
of state enforcement authority to private actors

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "Enmpowering
People in Rights Enforcement ("EMPIRE"') Consumer Act"

8 2. Legislative findings and declaration. 1. The |egislature finds
and declares that linmts on the availability of public enforcenent
resources have deleterious effects on the marketplace by all ow ng abuses
targeting consumers to persist unprosecuted. To ensure the robust
enforcenment of consuner clains, while mnimzing the outlay of scarce
state funds, this act allows private individuals to bring public
enforcenment actions in certain contexts in which the state does not have
the nmeans to fully enforce state consuner protections.

2. The legislature further finds and declares that wunfair business
practices and abuses targeting consunmers often affect |arge nunmbers of
consuners.

3. The legislature further finds and declares that the purpose of the
EMPIRE Consumer Act is to create a nmeans of enpowering citizens as
private attorneys general to enforce consuner protections.

4. The legislature further finds and decl ares that the purpose of the
EMPI RE Consunmer Act is to incentivize private parties to recover civil
penal ties and renedi es for the governnent that otherwise nmay not have
been assessed and coll ected by overburdened state enforcement agencies.
Such representative actions are an efficient mechanismto linmt system
atic violations, wll enforce the rights of nore consuners, and can
benefit the New York state attorney general's office wth enhanced
resources.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omtted
LBD11783- 01-7



O©CoOoO~NOUP~WNE

A. 8035 2

5. The legislature further finds and declares that the purpose of the
EMPI RE Consunmer Act is to benefit those businesses that are operating
within the |aw and who, as a result, face unfair conpetition fromindi-
vidual s and entities shirking the |Iaw and victim zing consuners.

6. The legislature further finds and declares that the purpose of the
EMPI RE Consuner Act is to incentivize not-for-profit consuner groups to
aid consuners to report abuses and viol ations of the |aw

7. The legislature further finds and declares that the EMPI RE Consuner
Act is part of a history both in New York state and the United States of
laws enabling private citizens to aid in public enforcenment. In simlar
qui tam |l egislation enabling private citizens to aid in public enforce-
ment, the resulting actionis in reality a public enforcenent action.

8 3. The general business |aw is anended by adding a new article 22-AA
to read as follows:

ARTICLE 22- AA
EMPONERI NG PECPLE I N RI GHTS ENFORCEMENT CONSUMER ACT
Section 350-f-2. Definitions.
350-f-3. Public enforcenent actions.
350-f-4. Procedure.
350-f-5. Construction of this article.

8§ 350-f-2. Definitions. For the purposes of this article the follow ng
terns shall have the foll owi ng neani ngs:

1. "Consuner" is a natural person who buys, |eases, contracts for or
ot herwi se obtains goods or services prinmarily for personal, famly or
household purposes. In this article, unless the context clearly indi-
cates otherwise, the term"consuner"” shall include one or nore consuners
bringing a public enforcenent action or for whose benefit a not-for-pro-
fit consuner group brought a public enforcenent action.

2. "Consuner clainm nmeans any cause of action primarily intended to
benefit consuners involving conduct which could otherw se be brought by
the attorney general pursuant to subdivision twelve of section sixty-
three of the executive law or any other provision of law. Such term
shall include, but not be linmted to, violations of articles eleven,
twenty-two-A,  twenty-five, and twenty-nine-H and section three hundred
ninety-six-r of this chapter, and articles nine, nine-A and ten of the
personal property law, but shall not include sections one hundred nine-
ty-eight-a and one hundred ninety-eight-b of this chapter.

3. "Corrective notice" neans a notice issued by an injured consuner
pursuant to subdivision two of section three hundred fifty-f-four of
this article, after notice by the attorney general that the consuner's
or not-for-profit consunmer group's original notice pursuant to subdivi-
sion one of section three hundred fifty-f-four was not in conpliance
with subdivision one of such section or the regulations issued there-
under .

4. "Public enforcenent action" nmeans an action brought wunder this
article by one or npre consuners or a not-for-profit consuner group
intended to enforce consuner clainms enforceable by the attorney general

5. "Underlying clainl neans a consuner claimalleging illegal conduct
which serves as the basis of a public enforcenent action. Such term
shall not include an action under subdivision twelve of section sixty-
three of the executive | aw.

8 350-f-3. Public enforcenent actions. 1. Any injured consuner or
consuners or not-for-profit consuner group nmy initiate a public
enforcenent action on behalf of the attorney general for any consuner
claim on behalf of the injured consuner or other consuners in regard to
the conduct of any business, trade or conmerce or in the furnishing of
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any service in this state, pursuant to the procedures specified in
section three hundred fifty-f-four of this article. If a not-for-profit
consuner group brings the action, the consuner nust elect the not-for-
profit consunmer group in witing in a formwhich the attorney genera
shall by regulation prescribe. Plaintiffs nay allege multiple violations
affecting nore than one consuner.

2.(a) In any public enforcenent action, the injured consuner or not-
for-profit consunmer group shall be entitled to receive any relief that
the attorney general or injured consuner would be entitled to under the
underlying claim including injunctive relief, restitution, civil penal-
ties or danmages. The injured consuner or not-for-profit consuner group
nmay receive either the civil penalty provided for in the underlying
claim or up to five thousand dollars for each violation, whichever is
hi gher. Notwi thstanding the preceding sentence, a court my award a

| esser ampunt if, based on the facts and circunstances of the particular

case, to do otherwise would result in an award that is unjust, arbitrary
and oppressive, or confiscatory.

(b) Any injured consuner or not-for-profit consunmer group that
prevails in a public enforcenent action shall be entitled to an award of
reasonable attorney's fees and costs.

3. Cvil penalties recovered by injured consuners or not-for-profit
consuner groups shall be distributed as foll ows:

(a) If the injured consuner initiated the public enforcenent action
wi t hout electing a not-for-profit consuner group pursuant to subdivision
one of this section, forty-five percent to the consuner or consuners and
fifty-five percent to the attorney general for enforcenent of this arti-
cle, to be continuously appropriated to supplenent and not supplant the
funding to the attorney general for those purposes.

(b) If the injured consuner or consuners elected a not-for-profit
consuner group pursuant to subdivision one of this section, thirty
percent to the injured consuner, fifteen percent to the not-for-profit
consuner group, and fifty-five percent to the attorney general for
enforcement of this article, to be continuously appropriated to suppl e-
nent and not supplant the funding to the attorney general for those
pur poses.

4. The right to bring a public enforcenent action under this article
shall not be subject to private agreenents between a consuner and a
busi ness or other defendant.

5. Notwithstanding any other provision of |law, public enforcenent
actions nust be commenced within three years, subject to the tolling
provisions in subdivision five of section three hundred fifty-f-four of
this article.

8 350-f-4. Procedure. 1. No public enforcenent action nay be comenced
prior to thirty days after witten notice by certified mil, return
recei pt requested, has been provided by the injured consuner or not-for-
profit consunmer group to the attorney general in a formin conpliance
with regulations in regard to this action which shall be prescribed by
the attorney general. Such regulations shall at a m ninmm provide that
the notice shall include:

(a) the legal nane. address. telephone nunber (if any), and email (if
any) of the business;

(b) the nane., address. tel ephone nunber (if any). and enmmnil (if any)
of the injured consuner;

(c) the legal nane, address, telephone nunber (if any), and emnil (if
any) of the not-for-profit consunmer group, if applicable; and

(d) a statenent of the underlying claim
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2. Such regulations pursuant to subdivision one of this section shal
provide for the right of the injured consuner or not-for-profit consuner
group to furnish a corrective notice after notice by the attorney gener-
al to the consuner or not-for-profit consuner group. whichever is appli-
cable, that the original notice was not in conpliance with this section
or the requlations issued thereunder, specifying with particularity the
deficiencies in the original notice. Such notice shall be provided by
the attorney general within thirty days of the original notice or the
original notice shall be deened in conpliance with subdivision one of
this section. The consuner or not-for-profit consuner group shall have
thirty days after the attorney general's notice that the original notice
was not in conpliance to subnit a corrective notice to the attorney
general by certified mail. return receipt requested. For purposes of
determning whether the injured consunmer or not-for-profit consuner
group conplied with this subdivision or subdivision one of this section
in an action wunder this article, the notice shall be construed in a
light favorable to the consuner or not-for-profit consuner group

3. No public enforcenent action shall be brought if the attorney
general is actively investigating the sane matter which is the subject
of the notice provided for in subdivision one of this section wth the
intent to determne whether it will file an action or special proceeding
over such conduct., provided that the attorney general inforns the
injured consuner or not-for-profit consuner group of the sane by certi-
fied mail, return receipt requested, within thirty days of the consunt
er's or not-for-profit consumer group's original notice nade pursuant to
subdi vision one of this section or the consuner's or not-for-profit
consuner group's corrective notice, whichever is later.

4. Notwi thstanding subdivision three of this section, if after provid-
ing the notice to the injured consuner or not-for-profit consuner group
pursuant to subdivision three of this section. the attorney general does
not commence an action within one hundred eighty days of the later of
the tine periods specified in subdivision three of this section, the
consuner_or not-for-profit consunmer group may file a public enforcenent
action.

5. The statute of Jlimtations in subdivision five of section three
hundred fifty-f-three of this article shall be toll ed:
(a) for the thirty day period in subdivision one of this section, if

the attorney general does not issue a corrective notice;

(b) for the period fromthe providing of the original notice by the
consuner or not-for-profit consuner grou ursuant to subdivision one of
this section to the date permtted for the consuner or not-for-profit
consuner group to submit a corrective notice, if the attorney genera
requested a corrective notice pursuant to subdivision tw of this
section; or

(c) for the period fromthe providing of the original notice by the
consuner _or not-for-profit consuner group pursuant to subdivision one of
this section to the later of the periods provided in subdivision four of
this section, if the attorney general provides the notice provided in
subdivision three of this section that it is actively investigating the
sane matter and then does not conmence an action in the tine periods
provided in subdivision four of this section.

6. In any public enforcenent action, the plaintiff shall notify the
attorney general of the action and the attorney general may intervene as
a matter of right.

7. The attorney general shall establish a publicly available database
of actions brought pursuant to this article, including the parties, the
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di sposition and any other information which the attorney general shal
by reqgul ation prescribe.

§ 350-f-5. Construction of this article. 1. Nothing in this article
shall operate to limt any party's right to pursue any other renedies
available wunder state or federal law, either separately or concurrently
with an action taken under this article.

2. This article shall not supersede any other law of this state under
which the attorney general is authorized to take any action or conduct
any inquiry, including subdivision twelve of section sixty-three of the
executive | aw.

3. This article shall be construed in light of its purposes to expand
the enforcenent of laws that protect injured consunmers.

8 4. Subdivision (h) of section 349 of the general business |aw, as
amended by chapter 157 of the laws of 1984, is anended to read as
fol | ows:

(h) In addition to the right of action granted to the attorney genera
pursuant to this section, any person who has been injured by reason of
any violation of this section may bring an action in his or her own nane
to enjoin such unlawful act or practice, an action to recover his or her
actual damages or [+t five hundred dollars, whichever is greater, or
both such actions. The court may, in its discretion, increase the award
of danmages to an ampbunt not to exceed three tinmes the actual danages up
to [ene] ten thousand dollars, if the court finds the defendant w |l ful-
ly or knowingly violated this section. The court my award reasonable
attorney's fees to a prevailing plaintiff.

8§ 5. Severability. If any word, phrase, clause, sentence, paragraph,
section or part of this act or the application thereof to any person or
circumstances shall be adjudged invalid by a court of conmpetent juris-
diction, such order or judgnent shall be confined in its operation to
the controversy in which it was rendered, and shall not affect or inval-
idate the remminder thereof, but shall be confined in its operation to
the word, phrase, clause, sentence, paragraph, section or part thereof
directly involved in the controversy in which such judgnent shall have
been rendered.

8 6. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that effective i mediate-
ly, the addition, anmendnent and/or repeal of any rule or regulation
necessary for the inplenentation of this act on its effective date are
aut hori zed to be nmade and conpl eted on or before such date.




