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STATE OF NEW YORK

7689

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

May 9, 2017

Introduced by M of A ROSENTHAL -- (at request of the Ofice of Al co-
hol i sm and Substance Abuse Services) -- read once and referred to the
Committee on Al coholismand Drug Abuse

AN ACT to anend the nmental hygiene |aw and the penal law, in relation to
prohibiting deceptive acts and practices for substance use disorder
tr eat nent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The nmental hygiene |aw is amended by addi ng a new section
32.06 to read as foll ows:

§ 32.06 Prohibition on deceptive acts and practices.

(a) Definitions. As used in this section, the following terns shal
have the follow ng neanings, unless the context clearly requires other-
w se:

(1) "Addiction professional"” shall nean a professional who, within the
scope of their license issued pursuant to title eight of the education
law or credential issued pursuant to section 19.07 of the nental hygiene

law, if working in an individual capacity, provides substance abuse and
prevention services.
(2) "Credential ed professional” shall include any person who is in the

process of applying for a credential issued by the comm ssioner pursuant
to section 19.07 of the nental hygiene law, or who has a valid creden-
tial, or who is eligible for credential renewal

(3) "Health care provider" shall nean a practitioner in an individua
practice, group practice, partnership, professional corporation or other
aut hori zed form of association, a hospital or other health care institu-
tion issued an operating certificate pursuant to article twenty-ei ght of
the public health law or article thirty-one or thirty-two of the nental
hygi ene law, and any other purveyor of health or health related itens or
services.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(4) "Potential service recipient” shall nean a person who is a
subst ance abuser, substance dependent, in need of services to avoid
beconi ng a substance abuser, or substance dependent.

(5) "Substance abuse progranmt shall nmean any public or private person
corporation, partnership. agency, either profit or non-profit, or state
or _muni ci pal governnent which provides, or holds itself out as provid-
ing, substance abuse services, in either a residential or anbulatory
setting, to persons who are substance abusers, substance dependent, in
need of services to avoid beconi ng substance abusers, substance depend-
ent or to significant others.

(6) "Substance abuse services" shall include services to inhibit the
onset of substance abuse or substance dependence; to address the social
dysfunction, nedical problens and other disabilities associated wth

substance abuse or substance dependence, and to rehabilitate persons

suffering from substance abuse or dependence.
(b) It is unlawful for any person, including any individual, addiction

professional, credentialed professional, health care provider, health
care facility or substance abuse programto:

(1) Pronote, offer, give, solicit or pay any conm ssion, bonus,
rebate, kickback, or bribe, directly or indirectly, in cash or in Kkind,
or engage in any split-fee arrangenent, to induce the referral of a
potential service recipient or in connection with the performance of a
subst ance abuse servi ce;

(2) Solicit, agree to receive or receive any conm SSion, bonus,
rebate, kickback, or bribe, directly or indirectly, in cash or in Kkind,
or engage in any split-fee arrangenent, in any form whatsoever, in
return for referring a potential service recipient or in connection with
the performance of a substance abuse service; or

(3) Aid, abet, advise, or otherw se participate in the conduct prohib-
ited under paragraph one or paragraph two of this subdivision.

(c) This section shall not apply to:

1) Any di scount aynent, waiver of paynent, or paynent practice not
prohibited by 42 U.S.C.§ 1320a-7b(b) or regulations pronul gated there-
under .

(2) Paynents to an addiction professional, health care provider
health care facility or substance abuse program for professional consul-
tation services.

(3) Conmissions, fees, or other remuneration lawfully paid to insur-
ance agents as provided under the insurance |aw

(4) Paynents by a health insurer who reinburses, provides, offers to
provide, or admnisters health, nental health, or substance abuse
services under a health benefit plan.

(5) Paynments to or by an addiction professional, health care provider
health care facility, a health care provider netwrk entity, or a
substance abuse program that has contracted with a health insurer., a
health care purchasing group, or the Medicare or Medicaid program to
provide health, nental health, or substance abuse services under a
health benefit plan when such paynents are for services under the plan.

(6) Paynents by an addiction professional, health care provider,
health care facility or substance abuse programto a health, nental
health, or substance abuse information service that provides informtion
upon request and without charge to consuners about providers of
substance abuse services to enable consuners to select appropriate
subst ance abuse prograns, provided that such information service:

i. Does not attenpt through its standard questions for solicitation of

consuner_criteria or through any other neans to steer or |lead a consuner
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to select or consider selection of a particular addiction professional
subst ance abuse services or substance abuse program

ii. Does not provide or represent itself as providing diagnostic or
counseling services or assessnents of an individual's need for substance
abuse services and does not nmke any pronm ses of cure or guarantees of
treat nent ;

iii. Does not provide or arrange for transportation of a consuner to
or fromthe |ocation of a substance abuse service or program and

iv. Charges and collects fees froman addiction professional, health
care provider, health care facility or substance abuse program partic-
ipating in its services that are set in advance, are consistent with the
fair market value for those infornmation services, and are not based on
the potential value of a potential service recipient or recipients to a
subst ance abuse programor of the goods or services provided by the
subst ance abuse program

(d) Any individual, including an officer, partner, agent, attorney, or
other representative of a partnership, association, corporation, linted
liability conpany or partnership, public or private agency or any part
thereof who knowingly fails to conply with the provisions of this
section shall be quilty of a nisdeneanor as defined in the penal |aw
puni shable in accordance with section 177.05 of the penal [|aw

(e) If the conmi ssioner has reason to believe that there is an indi-
vidual , partnership, association, corporation, limted liability conpany
or partnership, public or private agency or any part thereof violating
subdi vision (b) of this section, he or she shall proceed pursuant to
applicable sections of this chapter including but not Jlimted to
sections 32.3, 32.15, 32.19 and 32.27 of this article.

(f) The party bringing an action under this section nmy recover
reasonable expenses in obtaining injunctive relief, including, but not
limted to, investigative costs, court costs, reasonable attorney's
fees, witness costs, and deposition expenses.

(g) The provisions of this section are in addition to any other civil,
adm nistrative, or crinmnal actions provided by |law and nmay be inposed
agai nst both corporate and individual defendants.

8§ 2. Section 177.05 of the penal |aw, as added by chapter 442 of the
| aws of 2006, is anended to read as foll ows:

§ 177.05 Health care fraud in the fifth degree.

A person is guilty of health care fraud in the fifth degree when[+] .

1. with intent to defraud a health plan, he or she knowi ngly and wll -
fully provides materially false information or omits naterial informa-
tion for the purpose of requesting paynent from a health plan for a
health care item or service and, as a result of such information or
om ssion, he or she or another person receives paynent in an anount that
he, she or such other person is not entitled to under the circunstances;
or

2. he or she knowingly and willfully directly or indirectly pronotes,
offers, qgives, solicits or receives, or agrees to receive, any fee, or
other consideration to or froma third party for the referral of a
potential service recipient in connection wth the performance of
subst ance abuse services in violation of section 32.06 of the nental
hygi ene | aw.

Health care fraud in the fifth degree is a class A nm sdeneanor

§ 3. This act shall take effect inmediately.




