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STATE OF NEW YORK

7608

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

May 3, 2017

Introduced by M of A LUPINACCI -- read once and referred to the
Conmi ttee on Codes

AN ACT to anend the penal law, the civil practice law and rules, the
crimnal procedure law and the state finance law, in relation to
enacting the crimnal street gang abatenent act of 2017; and neki ng an
appropriation therefor

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "crimnal street gang abatenent act of 2017".

8§ 2. The penal law is anmended by adding a new article 465 to read as
follows:

ARTI CLE 465
CRI M NAL STREET GANG ABATENMENT
Section 465.00 Legislative findings and intent.
465. 05 Definitions.
465.10 Crinminal street gang activity:; enhanced penalties.
465.15 Gang solicitation, recruitnent or retention.
465. 20 Gang solicitation, recruitnent or retention of mnors.
465.25 Gang solicitation, recruitnent or retention of mnors on
school grounds.
465. 30 St at ewi de gang dat abase
8 465.00 Legislative findings and intent.

The leqgislature finds and determnes as foll ows:

1. It is the right of every person., regardless of race, color, creed,
religion., national origin, sex, age, sexual orientation, or handicap. to
be secure and protected from fear, intimdation, and physical harm
caused by the activities of violent groups and individuals.

2. long Island has seen an increase in violent street gangs whose
nenbers threaten, terrorize, and commt a nultitude of crines against
the peaceful citizens of their neighborhoods. These activities, both

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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individually and collectively, present a clear and present danger to
public order and safety.

3. Gangs have expanded from New York city and other states onto Long
Island. Furthernore, all of the nationally known gangs now exi st
throughout New York. While gang nenbership remains concentrated prina-
rily in lowincone conmunities, gangs have surfaced in nany other areas,
beconing nore racially and ethnically diverse.

4. The enactnent of this article seeks to eradicate crimnal activity
by street gangs by focusing upon patterns of crininal gang activity, the
chief source of violence created by street gangs.

5. Further, that an effective neans of punishing and deterring the
crimnal activities of street gangs is through forfeiture of the
profits, proceeds, and instrunentalities acquired, accunmulated, or used

by street gangs. These proceeds in turn, will provide a funding stream
to inplenent proactive neasures such as after-school prograns to prevent

yout hs from beconi ng gang nenbers.
8 465.05 Definitions.

The following definitions are applicable to this article.

1. "Crinmnal street gang" neans any ongoing organi zation, association
or group of three or nore persons, whether formal or informal. having as
one of its primary activities the comm ssion of one or nore crimnal
acts, having a commpn nane or conmon identifying sign or synbol, and
whose nenbers individually or collectively engage in or have engaged in
a pattern of crimnal gang activity.

In order to secure a conviction, or a delinquent act, it is not neces-
sary for the prosecution to prove that the person devotes all or a
substantial part of his or her tine or efforts to the crinmnal street
gang., nor is it necessary to prove that the person is a nenber of the
crimnal street gang. Active participation in the crinmnal street gang
is all that is required

2. "Pattern of crimnal street gang activity" neans the conm ssion of,
attenpted conmi ssion of, conspiracy to commit, or solicitation of, a
delinguent act, or conviction of two or nore enunerated crimnal acts,
provided at | east one of these crimnal acts occurred after the effec-
tive date of this article and the [ast of those crininal acts occurred
within three vears after a prior offense, and the crimnal acts were
conmtted on separate occasions, or by two or nobre persons.

3. "Criminal act" neans conduct constituting any of the follow ng
crinmes, or conspiracy or attenpt to commt any of the following felo-
ni es:

Any of the felonies set forth in this chapter: sections 120.05, 120.10
and 120.11 relating to assault; sections 125.10 to 125.27 relating to
homi cide; sections 130.25, 130.30 and 130.35 relating to rape; sections
135.20 and 135.25 relating to kidnapping; section 135.65 relating to
coercion; sections 140.20, 140.25 and 140.30 relating to burglary;
sections 145.05, 145.10 and 145.12 relating to crimnal mschief; arti-
cle one hundred fifty relating to arson; sections 155.30, 155.35, 155.40
and 155.42 relating to grand |larceny; article one hundred sixty relating
to robbery; sections 165.45, 165.50, 165.52 and 165.54 relating to crint
inal possession of stolen property; sections 170.10, 170.15, 170.25,
170.30, 170.40, 170.65 and 170.70 relating to forgery; sections 175.10,
175.25, 175.35, 175.40 and 210.40 relating to false statenents; sections
176.15, 176.20, 176.25 and 176.30 relating to insurance fraud; sections
178.20 and 178.25 relating to crimnal diversion of prescription nedica-
tions and prescriptions; sections 180.03, 180.08, 180.15, 180. 25,
180. 40, 180.45, 200.00, 200.03, 200.04, 200.10, 200.11, 200.12 200. 20
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200.22, 200.25, 200.27, 215.00, 215.05 and 215.19 relating to bribery;
sections 190.40 and 190.42 relating to crinminal wusury; section 190.65
relating to schenes to defraud; sections 205.60 and 205.65 relating to
hi ndering prosecution; sections 210.10, 210.15, and 215.51 relating to
perjury and contenpt; section 215.40 relating to tanpering with physica
evi dence; sections 220.06 220. 09 220.16 220.18 220. 21 220. 31

220.34, 220.39, 220.41, 220.43, 220.46, 220.55 and 220.60 relating to

controll ed substances; sections 225.10 and 225.20 relating to ganbling;
sections 230.25, 230.30, and 230.32 relating to pronpting prostitution;

sections 235.06, 235.07 and 235.21 relating to obscenity; section 263.10
relating to pronoting an obscene sexual perfornmance by a child; sections
265. 02, 265.03, 265.04, 265.11, 265.12, 265.13 and the provisions of
section 265.10 which constitute a felony relating to firearns and ot her
danger ous weapons; and sections 265.14 and 265.16 relating to crimnal
sale of a firearm and section 275.10, 275.20, 275.30, or 275.40 relat-
ing to unauthorized recordings; and sections 470.05, 470.10, 470.15 and
470.20 relating to noney | aundering.

8§ 465.10 Crinmnal street gang activity; enhanced penalties.

1. Upon a finding by the trier of fact that a defendant is a nenber of
a crimnal street gang., or that a defendant, in the course of the
conm ssion of the underlying offense, actively participated in a crim-
nal street gang. the penalty for any felony or m sdeneanor. or any
delingquent act or violation of |aw which would be a felony or m sdenea-
nor if commtted by an adult, shall be enhanced if the defendant was a
nenber of a crinmnal street gang at the tine of the commission of such
of fense and the court determnes that the offense was conmtted with the
intent to further such crimnal street gang. Such finding shall be based
upon proof beyond a reasonabl e doubt.

2. Such enhancenent shall be as foll ows:

(a) A class A msdeneanor shall be deened to be and be punished as if
it were a class E felony;

(b) A class E felony shall be deened to be and be punished as if it
were a class D fel ony;

(c) A class D felony shall be deened to be and be punished as if it
were a class C felony;

(d) Aclass Cfelony shall be deened to be and be punished as if it
were a class B felony; and

(e) A class B felony shall be deened to be and be punished as if it
were a class A-11 felony.

8 465.15 Gang solicitation, recruitnent or retention.

A person is guilty of gang solicitation, recruitnent or retenti on when
he or she:

1. intentionally coerces, solicits, recruits, enploys, causes, encour-
ages, or _conspires to cause another person to be or remain as a nenber
of a crimnal street gang that requires as a condition of nenbership or
continued nenbership the comm ssion of or participation in gang crines;
or

2. intentionally nmakes any comrunication, direct or indirect, consti-
tuting a threat to person or property or to any associate or relative of
the person being solicited, recruited or retained as a nenber of a crim
inal street gang that requires as a condition of nenbership or continued
nenbership the conmmi ssion of or participation in gang crines.

Gang solicitation, recruitnent or retention is a class E fel ony.

8 465.20 Gang solicitation, recruitnent or retention of mnors.

A person is guilty of gang solicitation, recruitnent or retention of

m nors when he or she:
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1. intentionally coerces, solicits, recruits, enploys, causes, encour-
ages, or conspires to cause another person under eighteen vears of age
to be or remain as a nenber of a crininal street gang that requires as a
condi tion of nmenbership or continued nenbership the conmssion of or
participation in gang crines; or

2. intentionally nakes any communication, direct or indirect, consti-
tuting a threat to a person under eighteen years of age, to property, or
to any associate or relative of a minor being solicited, recruited or
retained as a nenber of a crinmnal street gang that requires as a condi -
tion of nenbership or continued nenbership the conm ssion of or partic-
ipation in gang crines.

Gang solicitation, recruitnent or retention of mnors is a class D

fel ony.
8 465.25 Gang solicitation, recruitnent or retention of nmnors on schoo

grounds.

A person is guilty of gang solicitation, recruitnment or retention of
m nors on school grounds when he or she:

1. while on school grounds, intentionally coerces, solicits, recruits,
enpl oys, causes, encourages, Or conspires to cause another person under
eighteen vyears of age to be or renmain as a nenber of a crimnal street
gang that requires as a condition of nenbership or continued nenbership
the conm ssion of or participation in gang crinmes; or

2. while on school grounds, intentionally makes any communi cati on
direct or indirect, constituting a threat to a person under eighteen
years of age, to property, or to any associate or relative of the mnor
being solicited, recruited or retained as a nenber of a crinmnal street
gang that requires as a condition of nenbership or continued nenbership
the conm ssion of or participation in gang crines. For the purposes of
this section. "school grounds” shall be defined as provided for in
subdi vi sion fourteen of section 220.00 of this chapter.

Gang solicitation, recruitnment or retention of ninors on schoo
grounds is a class C felony.

8 465.30 Statew de gang dat abase.

1. The superintendent of the division of state police is hereby
aut hori zed to develop and maintain a statew de gang database consisting
or identification infornmation pertaining to gang nenbers. For the
pur pose of this section, "gang nenber" or "crimnal street gang nenber"
shall nmean an individual who is a nenber of a formal or informal group
club, organization, or association of three or nore individuals who
participate, or agree to participate, in crimnal activity.

2. In developing and naintaining the statew de gang dat abase est ab-
| i shed pursuant to subdivision one of this section, the superintendent
of the division of state police shall

(a) create a wuniform reporting format for the entry of pertinent
information regarding the report of an arrested crimnal street gang

nenber or organi zed gang affiliates into the statew de gang database;
(b) notify all state and local |aw enforcenent agencies that reports

or arrested crinmnal street gang nenbers or organized gang affiliates
shall be entered into the statew de gang database as soon as the nininmum
level of data, to be specified by such superintendent, is available to
the reporting agency;

(c) develop and inplenent a policy for notifying state and local [|aw
enforcenent agencies of the energence of new organized crimnal street
gangs, or the change of a nane or other identifying information, sign or
synbol of an existing organized crimnal street gang;
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(d) conpile and retain information regarding organi zed crimnal street
gangs and their nenbers and affiliates, in a manner that allows the
information to be used by state and | ocal |aw enforcenent agencies. and
other state agencies, as deened appropriate by the superintendent of the
division of state police, for investigative purposes;

(e) conpile and maintain a history data repository relating to organ-
ized crimnal street gangs and their nenbers and affiliates in order to
develop and inprove techniques utilized by |aw enforcenent agencies and
prosecutors in the investigation, apprehension, and prosecution of
nenbers and affiliates of organi zed gangs;

(f) <create a quality control programregarding confirmtion of organ-
ized crimnal street gang nenbership and organized gang affiliation
data, tineliness and accuracy of infornation entered into the statew de
gang dat abase and performance audits of all agencies entering inforna-
tion;

(g) determne which |aw enforcenent agencies may benefit from access
to the statew de gang dat abase, and notify themof its existence; and

(h) cooperate with all |aw enforcenent agencies wishing to gain access
to the statew de gang database, and facilitate their entry into and
continued access to the database system

8 3. Paragraph (h) of subdivision 2 of section 1349 of the civil prac-
tice law and rules, as added by chapter 655 of the laws of 1990, is
anmended to read as foll ows:

(h) [AH] Except with respect to a circunmstance to which paragraph (i)
of this subdivision applies, all noneys remaining after distributions
pursuant to paragraphs (a) through (g) of this subdivision shall be
distributed as foll ows:

(i) seventy-five percent of such noneys shall be deposited to a |I|aw
enforcenent purposes subaccount of the general fund of the state where
the claimng agent is an agency of the state or the political subdivi-
sion or public authority of which the claimng agent is a part, to be
used for |aw enforcenent use in the investigation of penal |aw offenses;

(ii) the remaining twenty-five percent of such noneys shall be depos-
ited to a prosecution services subaccount of the general fund of the
state where the claining authority is the attorney general or the poli-
tical subdivision of which the claimng authority is a part, to be used
for the prosecution of penal |aw offenses.

VWhere multiple clainng agents participated in the forfeiture action,
funds avail abl e pursuant to subparagraph (i) of this paragraph shall be
di sbursed to the appropriate | aw enforcenent purposes subaccounts in
accordance with the terns of a witten agreenent reflecting the partic-
i pati on of each claimng agent entered into by the participating claim
i ng agents.

8 4. Subdivision 2 of section 1349 of the civil practice law and rul es
i s anended by adding a new paragraph (i) to read as foll ows:

(i) If the defendant against whoma forfeiture action is commenced is
identified as, or is declared or adjudged by the court to be a nenber of
a "crimnal street gang", as defined in section 465.05 of the penal |aw,
all noneys remaining after distributions pursuant to paragraphs (a)
through (g) of this subdivision shall be distributed as foll ows:

(i) seventy-five percent of such npneys shall be deposited to a sepa-
rate account of the local school district wherein such defendant
resides, which the superintendent of such district shall establish for
the receipt of all such noneys. and said noneys shall be utilized by the
superintendent exclusively to develop, inplenent and/ or mai nt ai n
instructional prograns designed to deter or prevent youths from associ -
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ating with, or beconing nenbers of, crinmnal street gangs, including but
not limted to, (A) after-school sports or recreational prograns, and/or
(B) after-school scholastic or academ c prograns;

(ii) fifteen percent of such npneys shall be deposited to a |law
enf orcenent purposes subaccount of the general fund of the state where
the claimng agent is an agency of the state or the political subdivi-
sion or public authority of which the claining agent is a part, to be
used for law enforcenent use in the investigation of penal |aw offenses;
and

(iii) the remaining ten percent of such npneys shall be deposited to a
prosecution services subaccount of the general fund of the state where
the clainmng authority is the attorney general or the political subdiyvi-
sion of which the claimng authority is a part, to be used for the pros-
ecution of penal |aw offenses.

Where multiple clainm ng agents participated in the forfeiture action
funds avail able pursuant to subparagraph (ii) of this paragraph shall be
disbursed to the appropriate |aw enforcenent purposes subaccounts in
accordance with the terns of a witten agreenent reflecting the partic-
ipation of each clainng agent entered into by the participating claim
ing agents.

8§ 5. The sumof one million dollars ($1,000,000), or so mnuch thereof
as mmy be necessary, is hereby appropriated to the division of crimnal
justice services out of any noneys in the state treasury in the genera
fund to the credit of the local assistance account, not otherw se appro-
priated, and nade i nmedi ately avail able, for the purpose of devel oping a
grant program in consultation with the departnment of education and the
state police for schools to receive gang prevention progranms. Such
moneys shall be payable on the audit and warrant of the conptroller on
vouchers certified or approved by the conm ssioner of the division of
crimnal justice services in the manner prescribed by |aw.

8§ 6. The crimnal procedure lawis anended by addi ng a new section
700.75 to read as foll ows:

8 700.75 Roving interceptions.

In any case in which the designated offense is defined in subdivision
eight of section 700.05 of this article, the requirenents of this arti-
cle relating to the specification of the facilities fromwhich, or the
pl ace where., the comunication is to be intercepted do not apply if:

1. In the case of an application for the interception of an ora
conmuni cation

(a) the application contains a full and conplete statenent as to why
such specification is not practical and identifies the person comrtting
the offense whose conmunications are to be intercepted; and

(b) the court finds that such specification is not practical; or

2. In the case of an application with respect to interception of a
wire or electronic comunication:

(a) the application identifies the person believed to be conmmtting
the offense and whose communications are to be intercepted and the
applicant makes a showing of a purpose, on the part of that person, to
thwart interception by changing facilities; and

(b) the court finds that such purpose has been adequately shown.

3. Interception of comunications under an order issued pursuant to
this section shall not begin until the facilities from which, or the
place where, the communication is to be intercepted is ascertained by
the person inplenmenting the interception order. A provider of wre or
el ectronic conmunications service that has received an order as provided
for in subdivision tw of this section may nove the court to nodify or
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quash the order on the grounds that its assistance with respect to the
interception cannot be perfornmed in a tinely or reasonable fashion. The
court, upon notice to the applicant, shall decide such nption expe-
ditiously.

8§ 7. Subdivision 8 of section 700.05 of the crimnal procedure lawis
anended by addi ng a new paragraph (v) to read as foll ows:

(v) Any felony under article four hundred sixty-five of the penal |aw

§ 8. Section 60.22 of the crimnal procedure |aw is anmended by adding
a new subdivision 4 to read as fol |l ows:

4. The limtations of this section do not apply to the prosecution of
an offense defined in article four hundred sixty-five of the penal |aw

8 9. The state finance law is anmended by adding a new section 99-r to
read as foll ows:

8 99-r. Wtness protection fund. 1. There is hereby established in the
joint custody of the state conptroller and the conm ssioner of the
departnent of taxation and finance a special revenue fund to be known as
the "witness protection fund".

2. The witness protection fund shall consist of: (a) five percent of
all the noneys received by the state pursuant to section 60.35 of the
penal law and five percent of all the npneys received by the state
pursuant to section eighteen hundred nine of the vehicle and traffic | aw
from any court of the unified court systemother than town or vill age
courts;

(b) ten percent of all the noneys deposited to the credit of the state
police seized assets account in each cal endar year:; and

(c) all other fees, fines, grants, bequests or other nonies credited,
appropriated or transferred thereto fromany other fund or source pursu-
ant to law or any other noneys made available for the purposes of the
fund.

3. Moneys of the witness protection fund, following appropriation by
the legislature and allocation by the director of the budget, shall be
made available to the division of crimnal justice services for |ocal
assi st ance services and expenses of prograns to provide wtness
protection services to witnesses of crines.

4. The noneys of the fund shall be paid out on the audit and warrant
of the state conptroller on vouchers certified or approved by the
conm ssioner of the division of crimmnal justice services. At the end of
each year, any noneys remaining in the fund shall be returned in the
fund and shall not revert to the general fund. The interest and incone
earned on noney in the fund, after deducting any applicable charges,
shall be credited to the fund.

§ 10. The sumof five mllion dollars ($5,000,000), or so nuch thereof
as may be necessary, is hereby appropriated to the witness protection
fund, established pursuant to section 99-r of the state finance law as
added by section nine of this act, out of any nobneys in the state treas-
ury in the general fund to the credit of the |ocal assistance account
not ot herw se appropriated, for |ocal assistance services and expenses
of prograns to provide wtness protection services to wtnesses of
crines.

8 11. This act shall take effect on the first of Novenber next
succeedi ng the date on which it shall have becone a | aw.




