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Introduced by M of A TITONE -- read once and referred to the Conmttee
on | nsurance

AN ACT to anmend the insurance law, in relation to exam nation under oath
of covered persons pursuant to the conprehensive notor vehicle insur-
ance reparations act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 5103 of the insurance law is anmended by adding a
new subsection (i) to read as foll ows:

(i) Wth regard to any claimfor first party benefits pursuant to this
article, the exam nation under oath of a person claining to be a covered
person shall be scheduled by the insurer directly or by an attorney
appointed by the insurer for purposes of conducting such exam nation
under oath for whose conduct and activity the insurer shall be directly
responsible. The examination under oath of a clainmant shall not be
denmanded unless and until an application for first party benefits has
been received by the insurer. In any examination under oath, the claim
ant shall have the right to be represented by counsel. The exam nation
shall be conducted upon oath or affirnmation. The exam nation under oath
shall be conducted in the county where the claimant resides or, at the
claimant's option, in the office of his or her representative unless the
claimant or claimant's representative and the insurer agree otherw se.
The day and tine that the exanmination under oath is scheduled shall be
agreed upon by the insurer and the claimant or claimant's represen-
tative. A denmand for an exami nation under oath shall be in witing and

shall be served personally or by registered or certified nail upon the
claimant unless the clainant is represented by an attorney, when it
shal | be served personally or by mail upon his or her attorney. The

demand shall state the person before whomthe exam nation is to be held,
the tine, place and subject matter thereof. Witten notice of an exam
ination under oath nmust be received by the clainant or his or her repre-
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sentative not |ess than fourteen days prior to the exanination date to
be effective to require clainmant to appear. The notice shall advise the
claimant of the right to video or otherwi se record the exanination. The
claimant shall be allowed reasonable adjournnents which shall be
accepted up to no less than twenty-four hours prior to the examnation.
If the claimant to be exam ned does not understand the English | anguage,
upon reasonable notice to the insurer seeking the exam nation, the
insurer shall, at its own expense, provide a translation of all ques-
tions and answers, and nay use the services of an interpreter whose
conpensation shall be paid by the insurer seeking the exanmination. The
exam nation under oath shall be transcribed before a notary public
conm ssioned to adnminister oaths in this state. Any examination under
oath that is not so transcribed shall not be cited as the basis of any
denial of a claimfor first party benefits. The transcript of the exam
ination shall not be subject to or available for public inspection,
except upon court order upon good cause shown, but shall be furnished to
the claimant or his or her representative within sixty days of the exant
ination. The conduct of exami nations under oath shall be governed by the
Uniform Rul es For The Conduct F Depositions, Part 221 of the Uniform
Rules for the New York State Trial Courts. An exanination under oath of
the claimant may be requested where (1) the insurer suspects fraud
perpetrated by the clainmant which nmust be clearly conveyed to the claim
ant or claimant's representative. The insurer shall supply the claimnt
or claimant's representative wth any and all evidence supporting its
claimof fraud not less than ten days prior to the exam nation under
oath so as to preserve the clainant's federal fifth amendnent right
agai nst being conpelled to testify against hinself or herself; (2) the
insurer suspects that the claimant is receiving unnecessary treatnent
which shall be clearly conveyed to the clainant or claimant's represen-
tative. The insurer shall supply the claimant or clainmant's represen-
tative with any and all evidence supporting its claimthat the treatnent
is unnecessary, including but not limted to, peer reviews not |less than
ten days prior to the exam nation under oath; (3) the insurer suspects
that the treating provider or facility is billing for treatnent that the
claimant is not receiving which shall be clearly conveyed to the claim
ant or claimant's representative. The insurer shall provide the claim
ant or claimant's representative with any and all evi dence supporting
its claimthat the billing is not comensurate with the actual treatnent
received, including but not limted to, the bills submtted by the
treating provider not less than ten days prior to the exam nation under
oath; or (4) the insurer has a suspicion that the claim needs to be
verified for a reason not enunerated above. The justification nust be
relevant to the verification of the claimand the reason nust be clearly
conveyved to the claimant or clainant's representative. The insurer shal

provi de supporting evidence to support its claim to the claimant or
claimant's representative not less than ten days prior to the exam na-
tion under oath. If the claimant or clainant's representative wishes to
contest the request for an exanination under oath because clainmant or
claimant's representative believes the request to be pre-textural or
suspects abuse in requesting the exam nation, he or she shall subnit an
application to the departnent for reviewwithin five business days of
receipt of the witten request fromthe insurer. No insurer shall deny a
claim based upon a treating provider's failure to appear at an exam na-
tion under oath other than bills submtted by such provider, nor shal

it formthe basis of any liability on the part of any provider or claim
ant for paynent previously nade relating to the claimin question. |If
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the treating provider fails to appear at an exanination under oath, the
claimant shall not be held responsible to the provider for services
rendered by that provider. When an insurer requires an exanination under
oath of a claimant to establish proof of claim such requirenent shal

be based on the application of objective standards so that there is
specific justification for the use of such exam nation. lnsurer stand-
ards shall be available for review by departnent examners, as well as
by the claimant and his or her representative. The scope of the exam
ination under oath shall be narrowy tailored to the reasons or justi-
fication for seeking the exam nation as set forth in the insurer's wit-
ten request. Any question that goes beyond the scope may be objected to
and such objected to question shall be subnitted by the insurer wthin
seven days of the conpletion of the schedul ed and conducted exam nation
to the departnent to determine if the objected to question is beyond the
scope of the exam nation. If any question is determ ned to be beyond the
legitimte scope of the examnation and its original witten justifica-
tion for the sane, the claimant shall not be required to respond to the
question and cannot formthe basis of a denial. If the objected to ques-
tion is deternined by the departnent to be legitinmate and narrowy
tailored to neet the objectives contained in the witten request for the
exam nation under oath initially given by the insurer when the exani na-
tion was schedul ed, the exam nation nmay be rescheduled in the manner set
forth above for the limted purpose of receiving responses to the
inproperly objected to questions, as deternined by the departnment, and
responses to other questions that might naturally flowfrom the claim
ant's responses that are likewise narrowy tailored to investigate the
legitimate justification for conducting the exanination given in the
insurer's original witten request, with the sane rules for objections
applyving as set forth above. An insurer shall not deny a claim based
upon an objection at an exam nation under oath unless the insurer
conpl etes the above objection appeals procedure, wins said appeal, and
the claimant thereafter fails to conply with the demand for a further
exam nation under oath. Each exanination under oath shall not exceed
three hours from the tine the first question is asked until the |ast
question is asked unless reasonable cause exists. For exam nhation
constructed with the aid of an interpreter, the tinme shall not exceed
four hours unless reasonable cause exists. The claimant or claimant's
representative shall have the right to termnate the exam nation upon
the passage of the above tine limts. The claimshall not be denied if
the claimant or clainant's representative ternminates the exanmi nation
after the allotted tine has expired. Issues of liability related to any
ongoing or potential third party action arising fromthe subject claim
nay be addressed at the examination under oath. The exanination under
oath and any investigation related thereto shall be confidential and
shall not be subject to discovery or use in any third party action aris-
ing out of the incident that serves as the basis of the claimfor first
party benefits, and shall not be used against the claimant in any such
third party action. Absent an adnission of fraud by a clainant during
the examination under oath, or allegation of fraud perpetrated by the
claimant supported by the testinobny elicited at the exanmination, the
exam nation under oath alone shall not formthe basis of a denial of
first party benefits. Any denial of first party benefits based in part
upon an examination under oath., including one based on fraud by the
claimant, shall be acconpanied by any other witten reports, including
investigative, that in whole or in part formthe basis of the deni al

The claimant and his or her representative shall have the right to
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conduct an exanination under oath, upon witten request to the insurer
of any individual, including the person or attorney conducting or
reviewing the exanmination, whose reports or opinions formthe basis of
any denial of first party benefits based in whole or in part on the
exam nation. Once an insurer has denied further first party benefits to
the claimant for any reason, it shall be barred from seeking any further
verification of the claim including. but not limted to. conducting
nedi cal exani nations and/or further exam nations under oath. The denial
of a claimfor failure to attend an exam nation under oath shall not be
retroactive to the date of the claim but shall only result in the
denial of all benefits received after the date of the exanination under
oat h.

§ 2. This act shall take effect imediately and shall apply to al
claims for first party benefits pending on or after such date.




