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2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

March 29, 2017

Introduced by M of A TITONE -- Milti-Sponsored by -- M of A COXK
MeDONOUGH, PECPLES- STOKES, SIMANOW TZ -- read once and referred to the
Conmi ttee on Codes

AN ACT to anend the penal law, in relation to dissemnating indecent
material to mnors in the first degree, pronoting and possessing an
obscene sexual performance by a child, and pronoting and possessing a
sexual performance by a child; and to amend the civil rights law, in
relation to a child victims right of privacy

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 235.21 of the penal |aw, as added
by chapter 600 of the laws of 1996, is anended to read as foll ows:

3. Knowi ng the character and content of the comunication which, in
whole or in part, depicts or describes, either in words or inmages actual
or simulated nudity, sexual conduct or sado-masochistic abuse, and which
is harnful to minors, he or she intentionally uses any tel ephonic comu-
nication, electronic comunication or conputer conmunication system
allowing the input, output, exam nation or transfer, of computer data or
conputer prograns fromone conputer to another, to initiate or engage in
such comuni cation with a person who is a mnor or a person who, regard-
less of his or her age, is a police officer and the actor reasonably
beli eves such officer to be a ninor

8§ 2. Section 235.22 of the penal law, as added by chapter 600 of the
| aws of 1996, subdivision 1 as anended by chapter 8 of the laws of 2007,
subdi vision 2 as anmended by chapter 264 of the laws of 2003, is anended
to read as follows:

§ 235.22 Dissenminating indecent material to minors in the first degree.

A person is guilty of dissemnating indecent material to mnors in the
first degree when:

1. knowing the character and content of the conmunication which, in
whole or in part, depicts or describes, either in words or inmages actual
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or simulated nudity, sexual conduct or sado-masochistic abuse, and which
is harnful to mnors, he or she intentionally uses any tel ephonic conmmu-
nication, electronic commnication or conmputer comunication system
all owing the input, output, exam nation or transfer, of conmputer data or
conmputer prograns fromone conputer to another, to initiate or engage in
such comuni cation with a person who is a mnor or a person who, regard-
less of his or her age, is a police officer and the actor reasonably
believes such officer to be a nminor; and

2. by neans of such comrunication he or she inportunes, invites or
induces a minor or a person who, regardless of his or her age, is a
police officer and the actor reasonably believes such officer to be a
m nor to engage in sexual intercourse, oral sexual conduct or anal sexu-
al conduct, or sexual contact with himor her, or to engage in a sexua
performance, obscene sexual performance, or sexual conduct for his or
her benefit.

Di ssem nating indecent material to mnors in the first degree is a
class D fel ony.

8§ 3. Subdivisions 1, 2, 4 and 6 of section 263.00 of the penal Iaw,
subdivisions 1 and 2 as anended by chapter 1 of the laws of 2000 and
subdi visions 4 and 6 as added by chapter 910 of the laws of 1977, are
anended to read as foll ows:

1. "Sexual performance" neans any performance or part thereof which[+~

. - . : - - ! - .

by—a—echiH-d—l-ess—t-han—sixt-een—years—ot—age—or—ior—purpeses—oi—sestton
263-05—0+—263—15—0fthis—artiele~] includes sexual conduct or _what
reasonably appears to be sexual conduct, by a child | ess than seventeen
years of age.

2. "(Obscene sexual performance" nmeans any performance which[—Fo+

- o . . ole i aol -

child—less than sixteenyears of age or —for purposes ol section 26310
of—this—artiete] includes sexual conduct, or what reasonably appears to
be sexual conduct, by a child I ess than seventeen years of age, in any
material which is obscene, as such termis defined in section 235.00 of
this chapter.

4. "Performance" neans any play, nmotion picture, photograph [e+].
dance, film video, digital imge or data stored on a conputer disk or
by el ectronic nmeans where such data is capable of conversion into a
visual image. Performance also neans any other visual representation
exhi bited before an audi ence.

6. "Sinul ated" neans the explicit depiction of any of the conduct set
forth in subdivision three of this section which creates the appearance

of such conduct [and—which—exhibits—any—uncovered—portion—of—the
breasts—genitals—oar—buttocks].

8 4. Section 263.10 of the penal law, as anended by chapter 1 of the
| aws of 2000, is anended to read as fol |l ows:

§ 263.10 Pronoting an obscene sexual performance by a child in the
second degree.

A person is gquilty of pronmpoting an obscene sexual performance by a
child in the second degree when, know ng the character and content ther-
eof, he or she produces, directs or pronotes any obscene performance
whi ch includes sexual conduct, or what reasonably appears to be sexual
conduct, by a child | ess than seventeen years of age.

Pronoti ng an obscene sexual performance by a child in the second
degree is a class D fel ony.

8 5. The penal law is amended by adding a new section 263.10-a to read
as follows:
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8§ 263.10-a Pronoting an obscene sexual performance by a child in the
first degree.

A person is qguilty of pronpting an obscene sexual performnce by a
child in the first degree., when know ng the character and content there-
of ., he or she produces, directs or pronptes:

1. ten or nore obscene performances which include sexual conduct, or
what reasonably appears to be sexual conduct, by a child less than
sevent een years of age, or

2. any obscene performance which includes sexual conduct, or what
reasonably appears to be sexual conduct., by a child Iess than sevent een
vears of age and he or she pronotes such performance to a child less
than seventeen vyears of age, or to a person who, regardless of his or
her age. is a police officer and the actor reasonably believes such
officer to be a child less than seventeen years of age.

Pronpting an obscene sexual perfornmance by a child in the first degree
is a class C fel ony.

8§ 6. Section 263.11 of the penal |aw, as amended by chapter 456 of the
| aws of 2012, is anended to read as foll ows:

§ 263.11 Possessing an obscene sexual performance by a child in the
third degree.

A person is guilty of possessing an obscene sexual performance by a
child in the third degree when, knowi ng the character and content there-
of, he or she knowingly has in his or her possession or control, or
knowi ngly accesses with intent to view, any obscene performance which
includes sexual <conduct, or what reasonably appears to be sexua
conduct, by a child | ess than [sixteen] seventeen years of age.

Possessi ng an obscene sexual performance by a child in the third
degree is a class E fel ony.

8 7. The penal law is anmended by adding a new section 263.12 to read
as foll ows:

8§ 263.12 Possessing an obscene sexual performance by a child in the
second degree

A person is quilty of possessing an obscene sexual perfornance by a
child in the second degree when. knowing the character and content ther-
eof, he or she knowingly has in his or her possession or control ten or
nore obscene performances which include sexual conduct., or what reason-
ably appears to be sexual conduct, by a child less than seventeen years
of age.

Possessing an obscene sexual performance by a child in the second
degree is a class D felony.

8 8. The penal law is anended by adding a new section 263.13 to read
as foll ows:

8§ 263.13 Possessing an obscene sexual performance by a child in the
first degree.

A person is guilty of possessing an obscene sexual performance by a
child in the first degree when, know ng the character and content there-
of, he or she knowingly has in his or her possession or control one
hundred or nore obscene performances which include sexual conduct, or
what reasonably appears to be sexual conduct, by a child less than
sevent een years of age

Possessing an obscene sexual performance by a child in the first
degree is a class C felony.

8 9. Section 263.15 of the penal |aw, as amended by chapter 1 of the
| aws of 2000, is anmended to read as foll ows:

§ 263.15 Pronpting a sexual performance by a child in the second degree.
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A person is guilty of pronoting a sexual performance by a child in the
second degree when, know ng the character and content thereof, he or she
produces, directs or pronotes any performance which includes sexua
conduct, or what reasonably appears to be sexual conduct, by a child
| ess than seventeen years of age.

Pronoting a sexual performance by a child in the second degree is a
class D fel ony.

§ 10. The penal law is anmended by adding a new section 263.15-a to
read as foll ows:

§ 263.15-a Pronnting a sexual performance by a child in the first
degr ee.

A person is gquilty of pronoting a sexual perfornmance by a child in the
first degree when., knowi ng the character and content thereof. he or she
produces, directs or pronotes:

1. ten or nore performances which include sexual conduct, or what
reasonably appears to be sexual conduct, by a child less than seventeen
years of age., or

2. any performance which includes sexual conduct, or what reasonably
appears to be sexual conduct., by a child less than seventeen vyears of
age and he or she pronptes such perfornance to a child |ess than seven-
teen vears of age, or to a person who, regardless of his or her age, is
a police officer and the actor reasonably believes such officer to be a
child less than seventeen years of age.

Pronpting a sexual performance by a child in the first degree is a
class C fel ony.

8§ 11. Section 263.16 of the penal |aw, as anended by chapter 456 of
the laws of 2012, is anended to read as foll ows:

§ 263. 16 Possessing a sexual performance by a child in the third degree.
A person is guilty of possessing a sexual performance by a child when
knowi ng the character and content thereof, he or she knowingly has in
his or her possession or control, or know ngly accesses with intent to
view, any perfornmance which includes sexual conduct, or what reasonably
appears to be sexual conduct, by a child | ess than [sisdeen] seventeen

years of age.

Possessing a sexual performance by a child in the third degree is a
class E fel ony.

8§ 12. The penal law is anmended by adding a new section 263.17 to read
as foll ows:

8§ 263.17 Possessing a sexual performance by a child in the second
degree.

A person is quilty of possessing a sexual performance by a child in
the second degree when., knowing the character and content thereof, he or
she knowingly has in his or her possession or control ten or nore
performances whi ch include sexual conduct., or what reasonably appears to
be sexual conduct. by a child less than seventeen years of age.

Possessing a sexual performance by a child in the second degree is a
class D fel ony.

§ 13. The penal law is anmended by adding a new section 263.18 to read
as foll ows:

8 263.18 Possessing a sexual perfornmance by a child in the first degree.

A person is qguilty of possessing a sexual performance by a child in
the first degree when, knowi ng the character and content thereof, he or
she knowingly has in his or her possession or control one hundred or
nore perfornances which include sexual conduct, or what reasonably
appears to be sexual conduct, by a child less than seventeen years of

age.
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Possessing a sexual performance by a child in the first degree is a
class C felony.

8 14. Subdivision 1 of section 263.20 of the penal |aw, as amended by
chapter 1 of the laws of 2000, is anmended to read as follows:

1. Under this article, it shall be an affirmative defense that the
defendant in good faith reasonably believed the person appearing in the
per formance was| ; - -
ce—sisdeen—years—ol—ago—or—ovor o o P peses— ol sestien— 26305+
263—10—o+—263—15—ofthis—artiecle-] seventeen years of age or over.

8§ 15. Section 263.25 of the penal |aw, as amended by chapter 1 of the
| aws of 2000, is anmended to read as follows:

§ 263.25 Proof of age of child.

Whenever it becomes necessary for the pur poses of this article to
determine whether a child who participated in a sexual performance was
[ vheer—ah—age—speciiied—ih—this—artiele] less than seventeen years of
age, the court or jury may nake such determ nation by any of the follow
ing: personal inspection of the child; inspection of [a—photegraph—o+r

i | | ! ] the sexual perfornmance; oral testinony
by a witness to the sexual performance as to the age of the child based
upon the <child s appearance; expert nedical testinony based upon the
appearance of the child in the sexual performance; and any other nethod
authorized by any applicable provision of law or by the rules of
evi dence at comon | aw.

8 16. Subdivision 1 of section 50-b of the civil rights law, as
anended by chapter 320 of the laws of 2006, is anended to read as
fol | ows:

1. The identity of any victimof a sex offense, as defined in article
one hundred thirty, two hundred thirty-five, two hundred sixty-three, or
section 255.25, 255.26 or 255.27 of the penal law, or of an offense
i nvolving the alleged transm ssion of the human i munodefi ci ency virus,
shall be confidential. No report, paper, picture, photograph, court file
or other docunents, in the custody or possession of any public officer
or enployee, which identifies such a victimshall be nmade available for
public inspection. No such public officer or enployee shall disclose any
portion of any police report, court file, or other docunent, which tends
to identify such a victimexcept as provided in subdivision two of this
secti on.

§ 17. This act shall take effect on the first of Novenber next
succeeding the date on which it shall have becone a | aw.




