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STATE OF NEW YORK

6555

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

March 9, 2017

Introduced by M of A KOLB, OAKS, WALTER, MONTESANO, PALMESANO, LOPEZ,
RAI A, HAWLEY, BARCLAY, KEARNS, FINCH, Di PIETRO -- Milti-Sponsored by
-- M of A BLANKENBUSH, McLAUGHLIN -- read once and referred to the
Committee on Ways and Means

AN ACT to anend the tax law, in relation to expanding eligibility for
the investnent tax credit to all businesses in the state (Part A); to
amend the tax law, in relation to a qualified emerging technol ogy tax
credit (Part B); to amend the general nunicipal law, in relation to
certified startup business enterprises; and to anend the tax law, in
relation to the angel tax credit (Part C

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act enacts into | aw conponents of |egislation relating
to "l nvest-NY". Each conponent is wholly contained within a Part iden-
tified as Parts A through C The effective date for each particul ar
provi sion contained within such Part is set forth in the last section of
such Part. Any provision in any section contained within a Part, includ-
ing the effective date of the Part, which nakes a reference to a section
"of this act", when used in connection with that particular conponent,
shall be deenmed to nean and refer to the correspondi ng section of the
Part in which it is found. Section three of this act sets forth the
general effective date of this act.

PART A

Section 1. Subparagraph (i) of paragraph (b) of subdivision 1 of
section 210-B of the tax |law, as amended by section 31 of part T of
chapter 59 of the laws of 2015, is anended to read as foll ows:

(i) A credit shall be allowed under this subdivision with respect to
tangi bl e personal property and other tangible property, including build-
i ngs and structural conmponents of buildings, which are: depreciable
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pursuant to section one hundred sixty-seven of the internal revenue
code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the interna

revenue code, have a situs in this state and are (A) principally used by
the taxpayer in the production of goods by manufacturing, processing,
assenbling, refining, mning, extracting, farmng, agriculture, horti-
culture, floriculture, viticulture or comrercial fishing, (B) industrial
waste treatnent facilities or air pollution control facilities, used in
the taxpayer's trade or business, (C) research and devel opnent property,
or (D) principally used in the ordinary course of the taxpayer's trade
or business as a broker or dealer in connection with the purchase or
sal e (which shall include but not be limted to the issuance, entering
into, assunption, offset, assignnment, termination, or transfer) of
stocks, bonds or other securities as defined in section four hundred
seventy-five (c)(2) of the Internal Revenue Code, or of comodities as
defined in section four hundred seventy-five (e) of the Internal Revenue
Code, (E) principally used in the ordinary course of the taxpayer's
trade or business of providing i nvestnent advisory services for a regu-
| ated i nvestment conpany as defined in section eight hundred fifty-one
of the Internal Revenue Code, or |ending, |oan arrangenent or |oan orig-
ination services to customers in connection with the purchase or sale
(which shall include but not be limted to the issuance, entering into,
assunption, offset, assignnent, termnation, or transfer) of securities
as defined in section four hundred seventy-five (c)(2) of the Interna

Revenue Code, (F) principally used in the ordinary course of the taxpay-
er's business as an exchange registered as a national securities
exchange within the neaning of sections 3(a)(1l) and 6(a) of the Securi-
ti es Exchange Act of 1934 or a board of trade as defined in subparagraph
one of paragraph (a) of section fourteen hundred ten of the not-for-pro-
fit corporation |law or as an entity that is wholly owned by one or nore
such national securities exchanges or boards of trade and that provides
automation or technical services thereto, [e~] (G principally used as a
qualified film production facility including qualified film production
facilities having a situs in an enpire zone designated as such pursuant
to article eighteen-B of the general rmunicipal |aw, where the taxpayer
is providing three or nore services to any qualified film production
conmpany using the facility, including such services as a studio |ighting
grid, lighting and grip equiprment, rmulti-Iline phone service, broadband
information technol ogy access, industrial scale electrical capacity,
food services, security services, and heating, ventilation and air
conditioning, or (H) principally used in the ordinary course of any
trade or business of the taxpayer not otherw se described in clauses (A)
through (G of this subparagraph. For purposes of clauses (D), (E) and
(F) of this subparagraph, property purchased by a taxpayer affiliated
with a regul ated broker, dealer, registered investnent advisor, nationa

securities exchange or board of trade, is allowed a credit under this
subdivision if the property is used by its affiliated regulated broker

dealer, registered investnent advisor, national securities exchange or
board of trade in accordance with this subdivision. For purposes of
determining if the property is principally used in qualifying uses, the
uses by the taxpayer described in clauses (D) and (E) of this subpara-
graph may be aggregated. In addition, the uses by the taxpayer, its
affiliated regul ated broker, dealer and registered investnent advisor
under either or both of those clauses may be aggregated. Provided,
however, a taxpayer shall not be allowed the credit provided by clauses
(D), (E) and (F) of this subparagraph unless the property is first
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pl aced in service before Cctober first, two thousand fifteen and (i)
eighty percent or nore of the enployees performng the adm nistrative
and support functions resulting fromor related to the qualifying uses
of such equipnent are located in this state or (ii) the average nunber
of enployees that perform the admnistrative and support functions
resulting from or related to the qualifying uses of such equi prent and
are located in this state during the taxable year for which the credit
is clained is equal to or greater than ninety-five percent of the aver-
age nunber of enployees that performthese functions and are located in
this state during the thirty-six nonths inmredi ately preceding the year
for which the credit is clainmed, or (iii) the nunber of enployees
located in this state during the taxable year for which the credit is
claimed is equal to or greater than ninety percent of the nunber of
enpl oyees located in this state on Decenber thirty-first, nineteen
hundred ninety-eight or, if the taxpayer was not a cal endar year taxpay-
er in nineteen hundred ninety-eight, the last day of its first taxable
year ending after Decenber thirty-first, nineteen hundred ninety-eight.
If the taxpayer becones subject to tax in this state after the taxable
year beginning in nineteen hundred ninety-eight, then the taxpayer is
not required to satisfy the enploynent test provided in the preceding
sentence of this subparagraph for its first taxable year. For purposes
of clause (iii) of this subparagraph the enploynent test will be based
on the nunber of enployees located in this state on the |ast day of the
first taxable year the taxpayer is subject to tax in this state. If the
uses of the property must be aggregated to determ ne whether the proper-
ty is principally wused in qualifying uses, then either each affiliate
usi ng the property must satisfy this enploynment test or this enploynent
test must be satisfied through the aggregation of the enpl oyees of the
taxpayer, its affiliated regulated broker, dealer, and registered
i nvest nent advi ser using the property. For purposes of this subdivision

the term "goods" shall not include electricity.

§ 2. Subparagraph (A) of paragraph 2 of subsection (a) of section 606
of the tax law, as anended by chapter 637 of +the laws of 2008, is
amended to read as foll ows:

(A) A credit shall be allowed under this subsection with respect to
tangi bl e personal property and other tangible property, including build-
i ngs and structural conmponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the internal revenue
code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the interna
revenue code, have a situs in this state and are (i) principally used by
the taxpayer in the production of goods by manufacturing, processing,
assenbling, refining, mning, extracting, farmng, agriculture, horti-
culture, floriculture, viticulture or comrercial fishing, (ii) indus-
trial waste treatnent facilities or air pollution control facilities,
used in the taxpayer's trade or business, (iii) research and devel opnent
property, (iv) principally used in the ordinary course of the taxpayer's
trade or business as a broker or dealer in connection with the purchase
or sale (which shall include but not be limted to the issuance, enter-
ing into, assunption, offset, assignnment, termnation, or transfer) of
stocks, bonds or other securities as defined in section four hundred
seventy-five (c)(2) of the Internal Revenue Code, or of commodities as
defined in section 475(e) of the Internal Revenue Code, (v) principally
used in the ordinary course of the taxpayer's trade or business of
provi ding i nvest nent advisory services for a regul ated i nvest nent conpa-
ny as defined in section eight hundred fifty-one of the Internal Revenue
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Code, or lending, loan arrangenent or Jloan origination services to
customers in connection with the purchase or sale (which shall include
but not be limted to the issuance, entering into, assunption, offset,
assignnent, termination, or transfer) of securities as defined in
section four hundred seventy-five (c)(2) of the Internal Revenue Code,
[e~] (vi) principally used as a qualified filmproduction facility
including qualified filmproduction facilities having a situs in an
enpire zone designated as such pursuant to article eighteen-B of the
general nunicipal |aw, where the taxpayer is providing three or nore
services to any qualified film production conpany using the facility,
i ncluding such services as a studio lighting grid, |lighting and grip
equi prent, multi-line phone service, broadband information technol ogy
access, industrial scale electrical capacity, food services, security
services, and heating, ventilation and air conditioning, or (vii) prin-
cipally used in the ordinary course of any trade or business of the
taxpayer not otherwise described in clauses (i) through (vi) of this
subpar agraph. For purposes of clauses (iv) and (v) of +this subpara-
graph, property purchased by a taxpayer affiliated with a regul ated
broker, dealer, or registered investnent adviser is allowed a credit
under this subsection if the property is used by its affiliated regu-
| at ed broker, dealer or registered investnent adviser in accordance wth
this subsection. For purposes of determining if the property is princi-
pally wused in qualifying uses, the uses by the taxpayer described in
clauses (iv) and (v) of this subparagraph may be aggregated. In addi-
tion, the uses by the taxpayer, its affiliated regul ated broker, dealer
and registered investnent adviser under either or both of those clauses
may be aggregated. Provided, however, a taxpayer shall not be all owed
the credit provided by clauses (iv) and (v) of this subparagraph unless
(I') eighty percent or nore of the enployees perform ng the administra-
tive and support functions resulting fromor related to the qualifying
uses of such equipnment are located in this state, or (lIl) the average
nunber of enployees that performthe admnistrative and support func-
tions resulting fromor related to the qualifying uses of such equi pnent
and are located in this state during the taxable year for which the
credit is clainmed is equal to or greater than ninety-five percent of the
average nunber of enployees that performthese functions and are | ocated
inthis state during the thirty-six nonths inmediately preceding the
year for which the credit is clainmed, or (lI1l1) the nunber of enployees
|l ocated in this state during the taxable year for which the credit is
clained is equal to or greater than ninety percent of the nunber of
enpl oyees located in this state on Decenber thirty-first, nineteen
hundred ninety-eight or, if the taxpayer was not a cal endar year taxpay-
er in nineteen hundred ninety-eight, the last day of its first taxable
year ending after Decenber thirty-first, nineteen hundred ninety-eight.
If the taxpayer beconmes subject to tax in this state after the taxable
year beginning in nineteen hundred ninety-eight, then the taxpayer is
not required to satisfy the enploynent test provided in the precedi ng
sentence of this subparagraph for its first taxable year. For the
purposes of clause (I11) of this subparagraph the enploynent test wll
be based on the nunber of enployees located in this state on the |ast
day of the first taxable year the taxpayer is subject to tax in this
state. If the uses of the property nust be aggregated to determne
whet her the property is principally used in qualifying uses, then either
each affiliate wusing the property nust satisfy this enployment test or
this enpl oynent test nust be satisfied through the aggregation of the
enpl oyees of the taxpayer, its affiliated regul ated broker, dealer, and
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regi stered investnent adviser using the property. For purposes of this
subsection, the term "goods" shall not include electricity.

8§ 3. This act shall take effect imediately and apply to taxable years
ending on or after January 1, 2017.

PART B

Section 1. Subparagraph (vii) of paragraph (a) of subdivision 1 of
section 210 of the tax |l aw, as anmended by section 12 of part T of chap-
ter 59 of the |aws of 2015, is amended to read as foll ows:

(vii) For a taxpayer that is defined as a qualified energing technol o-
gy conpany under paragraph (c) of subdivision one of section thirty-one
hundred two-e of the public authorities law regardless of the ten
mllion dollar limtation expressed in subparagraph one of such para-
graph (c¢) the anount prescribed by this paragraph shall be conputed at
the rate of 5.7 percent for taxable years beginning on or after January
first, two thousand fifteen and before January first, two thousand
[ siocteen—5-5] eighteen, and zero percent for taxable years begi nning on

or after January first, tmo thousand [s+*Leen—and—be#e#e—éanua#y—#+¢s#—

]. I n the case of a
conbi ned report. each corooratlon included in the conbined report nust
qualify as a qualified energing technology conpany in order for the tax
rates provided by this subparagraph to apply.

8§ 2. This act shall take effect inmediately.

PART C

Section 1. The general municipal law is anmended by adding a new
section 959-c to read as foll ows:

8 959-c. Certified startup business enterprise. (a) Certification. (i)
The conm ssioner shall approve applications for qualification of a busi-
ness enterprise as a certified startup business enterprise. As a condi -
tion for approval of such application, the comrissioner is authorized to
specify certain requirenents to be satisfied as a condition for approval
of a business enterprise as a certified startup business enterprise as
the conmm ssioner deens necessary to ensure the qualifying angel invest-
nent will nmake a substantial contribution to the econom ¢ devel opnent of
this state, including the use of a system of evaluation of various
applicant business enterprises in a conpetitive fashion.

(ii) Wth respect to an approved application for qualification of a
business enterprise as a certified startup business enterprise, the
conm ssioner shall issue to such business enterprise a certificate of
qualification as a certified startup business enterprise setting forth
the effective date of the certification and the anpunt of qualifying
angel investnent awarded to such business enterprise., which anmount shal
be no less than one hundred thousand dollars and no nore than two
mllion dollars.

(iii) For the period July first, two thousand seventeen through June
thirtieth, two thousand eighteen, the conmi ssioner may certify up to
twenty million dollars in qualifying angel investnent. For the period
July first, two thousand ei ghteen through June thirtieth, two thousand
nineteen., the conm ssioner may certify up to twenty mllion dollars in
qualifying angel investnent. For the period July first, tw thousand
nineteen through June thirtieth, two thousand twenty, the comni ssioner
may certify up to twenty mllion dollars in qualifying angel investnent.
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(b) Definitions. As used in this section, the following terns shal
have the foll owi ng neanings:

(i) "Certified startup business enterprise" shall nean a business
enterprise located in New York state:

(1) with less than five mllion dollars in annual revenues;

(2) whose primary activity consists of a qualifying technology or
i nnovation activity; and

3) that has been certified as a certified startup business enterprise
by the conmi ssi oner.

(ii) "Qualifying technology or innovation activity" shall nean:

(1) biotechnologies. which shall be defined as technol ogi es involving
the scientific manipulation of living organisns, especially at the
nol ecular and/or the sub-nplecular genetic level, to produce products
conducive to inproving the lives and health of plants, animals, and
hunmans; and the associated scientific research, pharmacol ogi cal, nechan-

ical, and conputational applications and services connected with these
i nprovenents:;

(2) information and comunication technol ogi es, equipnent and systens
that involve advanced conputer software and hardware, visualization
technol ogi es. and hunman interface technol ogies;

(3) advanced materials and processing technologies that involve the
devel opnent, nodification, or inprovenent of one or nore naterials or
net hods to produce devices and structures wth inproved perfornmance
characteristics or special functional attributes, or to activate, speed
up, or otherwise alter chem cal, biochemcal, or nedical processes;

(4) electronic and photonic devices and conponents for use in produc-
ing electronic, optoelectronic, nechanical equipnent and products of
electronic distribution with interactive nedia content;

(5) energy efficiency. renewable energy and environnental technolo-

gies, products, devices and services;
6) small scale systens integration and packagi ng; or

(7) manufacturing;

(iii) "Qualifying angel investnent" shall nean a contribution to the
capital of a certified startup business enterprise, provided that such
contribution to capital is made within twelve nonths after the effective
date of the certified technology venture's certificate of qualification
as a certified technology venture and such contribution is applied by
the certified startup business enterprise against its allocation of
qualifying angel investnent. Together with all other qualifying ange
investments made to a single certified startup business enterprise, the
total qualifying angel investnent may not exceed two mllion dollars.
Not hi ng herein shall prohibit a person making a qualifying angel invest-
nent from nmaking additional contributions to the capital of the certi-
fied startup business enterprise or naking loans to or other investnents
in the certified startup business enterprise, provided., however, that
such other contributions, loans and investnents shall not be treated as
qualifying angel investnents.

§ 2. Section 210-B of the tax law is anended by adding a new subdivi-
sion 49 to read as foll ows:

49. Angel tax credit. (a) Allowance of credit. A taxpayer that has
nmade a qualifying angel investnent, as such termis defined in paragraph
(iii) of subdivision (b) of section nine hundred fifty-nine-c of the
general nunicipal law, shall be allowed a credit equal to fifty percent
of the anmpunt of such qualifying angel investnent.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to |ess
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than the anount prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. However, if the anpunt of
credit allowed under this subdivision for any taxable year reduces the
tax to such anmpunt, any anpunt of credit thus not deductible in such
taxabl e year shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon.

8§ 3. Section 606 of the tax |law is anended by addi ng a new subsection
(ccc) to read as foll ows:

(ccc) Angel tax credit. (1) Allowance of credit. A taxpayer that has
made a qualifying angel investnent., as such termis defined in paragraph
(iii) of subdivision (b) of section nine hundred fifty-nine-c of the
general municipal law, or that is a nenber of a partnership that has

made a qualifying angel investnent, shall be allowed a credit equal to

fifty percent of the anmpunt of such qualifying angel investnent or, in
the case of a taxpayer who is a nenber of a partnership that has nade a
qualifying angel investnent, a portion of such qualifying angel i nvest -

nent equal to the portion of itens of incone, gain, loss and deduction
associated with the qualifying angel investnent properly allocable to
such taxpayer under section 704 of the Internal Revenue Code for the
taxabl e year.

(2) Application of credit. If the anount of the credit allowed under
this subsection for any taxable year shall exceed the taxpayer's tax for
such vyear, the excess shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section six
hundred eighty-six of this article, provided, however, that no interest
shall be paid thereon

8§ 4. Section 1511 of the tax law is anended by adding a new subdivi-
sion (dd) to read as foll ows:

(dd) Angel tax credit. (1) Allowance of credit. A taxpayer that has
made a qualifying angel investnent, as such termis defined in paragraph
(iii) of subdivision (b) of section nine hundred fifty-nine-c of the
general nunicipal law, shall be allowed a credit equal to fifty percent
of the anpunt of such qualifying angel investnent.

(2) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to | ess
than the mnimumtax fixed by paragraph four of subdivision (a) of
section fifteen hundred two of this article or by section fifteen
hundred two-a of this article, whichever is applicable. However, if the
anount  of credit allowed under this subdivision for any taxable year
reduces the tax to such anpunt, then any anpunt of credit thus not
deductible in such taxable year shall be treated as an overpaynent of
tax to be credited or refunded in accordance wth the provisions of
section one thousand eighty-six of this chapter. Provided, however, the
provi sions of subsection (c) of section one thousand eighty-eight of
this chapter notwi thstanding, no interest shall be paid thereon.

8 5. This act shall take effect inmmediately and apply to taxable years
after January 1, 2017.

8§ 2. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnent shall not affect, inpair, or invalidate the renminder thereof,
but shall be confined in its operation to the clause, sentence, para-
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graph, section or part of this act directly involved in the controversy
in which the judgnent shall have been rendered.

8 3. This act shall take effect imediately provided, however, that
the applicable effective date of Parts A through C of this act shall be
as specifically set forth in the last section of such Parts.



