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Sponsored by -- M of A COOK, PEOPLES-STOKES, PERRY -- read once and
referred to the Comrittee on Codes

AN ACT to anend the crimnal procedure law, in relation to mandating
prosecutorial disclosure of excul patory evidence

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crininal procedure law is anmended by adding a new
section 240.25 to read as foll ows:

8 240.25 Discovery; prosecution's duty to disclose excul patory evidence.

1. In addition to the requirenents of section 240.20 of this article,
the prosecution shall disclose to the defendant and nmake available for
inspection, photographic, copying or testing, the follow ng property
within twenty days after receipt of a witten demand nmade by the defend-
ant :

(a) any and all exculpatory materials then in the possession of the
prosecution or any branch of |law enforcenent involved in the prosecution
of the defendant, or exculpatory materials which may cone into the
possessi on of the prosecution or any branch of |aw enforcenent involved
in the prosecution of the defendant through the exercise of due dili-
gence pursuant to section 240.60 of this article;

(b) evidence which disproves the identity of the defendant as the
perpetrator of the crine at issue in the crimnal action or proceeding
pendi ng agai nst the defendant;

(c) evidence which tends to disprove an elenent of any crine charged
in such action or proceeding;

(d) evidence which constitutes a prior representation of a wtness
account which varies in any degree fromany statenents of the wtness,
whenever nade, wth regard to a description of the events surroundi ng
the crine at issue in such action or proceeding;

(e) evidence that a witness has a prior crimnal history;
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(f) evidence that a witness has engaged in acts which would bear upon
his or her credibility and the integrity of his or her testinony; or

(g) evidence which would cause a reasonable person to guestion the
veracity of a witness, such as notive, bias. conpensation. or informa-
tion which would tend to devalue the testinony offered.

2. The prosecutor shall nmake a diligent, good faith effort to ascer-
tain the existence of denanded property and to cause such property to be
made avail able for discovery where it exists but is not wthin the
prosecutor's possession, custody or control:; provided, that the prosecu-
tor shall not be required to obtain by subpoena duces tecum denanded
material which the defendant may thereby obtain.

3. The prosecution may request an in canera review of any evidence
denmanded by the defendant pursuant to subdivision one of this section.
After an in canera review of the materials provided and after affording
all parties a reasonable opportunity to be heard. the court shal
pronptly make a witten deternination whether the requested review of
the information can reasonably be expected to cause substantial and
identifiable harmto others which outweighs the defendant's right of
access to the information or whether the requested review would have a

detrinental effect on the action or proceeding. or whether all or part
of the materials sought to be reviewed constitute personal notes and
observations., and shall accordingly determ ne whether access to all or

part of such materials by the defendant shall be granted. In the event
that the court deternm nes that the request for access shall be granted
to the defendant in whole or in part, the court shall notify all parties
and the court shall grant access to the defendant pursuant to such
det erm nation

4. |f the court finds that the prosecution has failed to conmply wth
any of the provisions of this section, the court nay order the prose-
cution to pernit discovery of the property not previously disclosed,
grant a continuance, issue a protective order, prohibit the introduction
of certain evidence or the <calling of certain witnesses or take any
ot her appropriate action.

5. If the court finds that the prosecution has wllfully failed to
conply with any of the provisions of this section the court nmay:

(a) dismiss the crimnal action or proceeding or, if disnmissal is not
supported by the record, instruct the jury that an adverse inference nay
be drawn against the prosecution for their failure to provide the
request ed di scl osure;

(b) fine the individual prosecutor and the district attorney's office
jointly and severally the anmpunt of two thousand five hundred dollars
for each willful violation of subdivision one of this section; or

(c) where an individual prosecutor or district attorney's office has
been previously fined for violating this section., fine the individua
prosecutor and the district attorney's office jointly and severally the
anmpunt of five thousand dollars for each willful violation of subdivi-
sion one of this section.

§ 2. This act shall take effect inmediately.




