OCOO~NOUIRAWNPEF

STATE OF NEW YORK

5155

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 6, 2017

Introduced by M of A ODONNELL -- read once and referred to the
Conmittee on Small Business

AN ACT to anmend the administrative code of the city of New York, in
relation to enacting the "small business survival act"

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "smal |l business survival act".

8§ 2. Legislative intent. The legislature finds that the small business
sector of the city of New York remmins vulnerable at a tinme when New
York city is nmore dependent than ever on snall business for job growth
and revenues. The New York city commercial rental market has been nega-
tively influenced by speculators for such an extended period of tine
that the interest of small businesses and job creation, and the broader
general econonic interest of the city, are being harned. An unacceptable
nunber of established small businesses are being forced out of business
solely as a result of the commercial |ease renewal process. Wereby a
breakdown has taken place in normal processes of bargaining and freedom
of contract has becone an illusory concept during the commercial | ease
renewal process. The current comercial rental nmarket results in
unj ust, unreasonabl e, and oppressive |eases for the paynent of rent for
commerci al space in New York city. Landlords continue to exact such
agreenments fromtenants under stress of prevailing market conditions and
unequal bargaining power, wthout any tenants' rights to allow for
bargaining in good faith to arrive at fair and reasonable |ease terns.
The absence of legal protection for the interests of comrercial tenants
in the | ease renewal process has unnecessarily accelerated the closing
of small businesses and resulted in |lost jobs, lost tax revenues caused
hi gher inflation and cost of living rates, decreased job growth opportu-
nities for New Yorkers and comunity instability. It is the intent of
the legislature, through this legislation, to give small busi nesses sone
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rights in the conmercial |ease renewal process, and therefore, a neasure
of predictability of future costs through a two-step procedure of nedi-
ation and, if necessary, arbitration for negotiating conmercial |ease
renewal s. This process would create a fair negotiating environnent,
which would result in nore reasonable and fair |ease terns to help snall
busi nesses survive and encourage job retention and growh in the city of
New Yor k.
§ 3. Title 22 of the administrative code of the city of New York is
anended by adding a new chapter 10 to read as foll ows:
CHAPTER 10
COWERCI AL LEASE ARBI TRATI ON AND MEDI ATl ON

Section 22-1001 Scope.

22-1002 Definitions.

22- 1003 Manner of service.

22-1004 Rental guidelines.

22- 1005 Security deposits.
22-1006 Retaliation.

22-1007 Wi ver.

22-1008 Eval uati on.

22-1009 Penalties.

22-1010 Inconsistency with other |aws.

8§ 22-1001 Scope. This chapter shall apply only to all commercial |ease
renewal s for comercial prem ses. On any occasion wherein a |andlord and
tenant are required to negotiate the terns of a |lease renewal for
commercial wuses the provisions of this chapter shall apply. The
provisions of this chapter shall apply to any landlord and current
tenant whose | ease expired on or after July first, two thousand eigh-
teen.

8§ 22-1002 Definitions. a. "Adninistering agency" shall nean any city
agency, office, departnent, division, bureau or institution of govern-
nent, the expenses of which are paid in whole or in part fromthe city
treasury, as the mayor shall designate.

b. "Arbitrator" shall nean the person chosen by the parties or by the
Anrerican Arbitration Association, or any other recognized arbitration
organi zation, to resolve a dispute between a landlord and a tenant
concerning a commercial lease renewal or the rent to be charged for the
conmmercial prem ses.

c. "Commercial prenises" shall nean a building or space occupied for
non-residential purposes including, but not limted to, manufacturing,
retail, professional services, offices, assenbling, processing, cultura
and not-for-profit entities that are present in the city of New York,
who have a valid commercial |ease.

d. "lLandlord" shall nean any owner, lessor, sublessor or other person
entitled to receive rent for the use or occupancy of any commercia
prem ses, or an agent thereof.

e. "Mediator" shall nmean any person. agreed upon by the parties to the
di spute or chosen by the Anerican Arbitration Association or any other
recogni zed nediation or arbitration association, to act as an interne-
diary between the parties. The nediator shall not offer a binding deci-
sion concerning the matter in dispute.

f. "Negotiation" shall nean the process of conferring with one another
through conferences. discussions and conpronise, to arrive at a nutually
agr eeabl e settl enent.

g. "Rent" shall nean any and all consideration., including but not
limted to pass-alongs, received by the landlord in connection with the
use or occupancy of any commercial preni ses.
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h. "Services" shall nean those facilities which enhance the use of the
commercial premises, including, but not limted to, repairs, nminte-
nance, painting, heat, hot and cold water, utilities, elevator service,
security devices and patrols, furnishings, storage, janitorial and | and-

scaping services, refuse renpval, insurance protection, parking spaces
and facilities in commopn areas of the building or parcel in which the
rental unit is |ocated.

i. "Tenant" shall nean tenant, subtenant, | essee, sublessee, or any
other persons lawfully entitled to use or occupancy of any comercial
pren ses.

8§ 22-1003 W©Manner of service. Al papers and notices which, by the
terns of this chapter are required to be served, shall be served by a
process server, or shall be sent by first class mail and certified mail
return receipt requested or by any express mail service.

8§ 22-1004 Rental guidelines. a. All leases of a commercial prenises
may be renewed at the option of a tenant who did not lose the right to
renew a lease under the grounds described in subdivision d of this
section. Such lease renewals shall be for a mininumtermof ten vyears,
provided however, that at the tenant's option, and with the witten
approval of the landlord, a | ease of shorter or |longer duration nay be
sel ect ed.

b. No period of |ease extension required by this chapter shall extend
beyond the landlord's lawful ability to rent the prem ses to the tenant,
where such ability is limted by:

(1) the obligation to rent the prenises to a third party pursuant to a
bona fide |lease entered into prior to the effective date of this chap-
ter;

(2) the exercise by athird party of a bona fide option to rent the
prem ses provided that such option was given prior to the effective date
of this chapter; or

(3) any other lawful reason arising prior to such effective date

c. Any |l andlord whose obligations under this chapter are limted by
the provisions of this section shall not be required to negotiate or to
arbitrate as otherwi se provided for inthis chapter but shall renai n

obligated to negotiate and to arbitrate a renewal |ease for such period
of tinme for which the landlord has a lawful ability to rent the comer-
cial premses to the tenant. The |landlord shall provide notice to the
tenant one hundred eighty days before the termnation of the |ease of
the basis on which the |lease cannot be extended for a full ten-year
term

d. A tenant shall lose the right of renewal and a landlord may refuse
to renew a lease only on the follow ng grounds:

(1) The tenant has persistently delayed rent paynents wi thout cause.
For the purpose of this subdivision, "cause" is defined as the withhold-
ing of rental paynents by the tenant due to the alleged violations of
the rental agreenment by the landlord. In order for the landlord to be
excused fromrenewal on this ground, the landlord nust have served the
tenant at least three prior notices during the termof the |lease to the
tenant for denmand of paynent within thirty days, and then show that the
lessee has not paid within such thirty day period. The l[andlord shal
not serve such notice unless the rent paynent was in arrears for a mni-
num of fifteen days;

(2) The tenant uses the commercial premises in a manner substantially
different fromthat described in the |ease

(3) The tenant conducts or permts any formof illegal activity on the

preni ses;
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(4) The tenant has substantially breached any substantive obligation
under the current |ease and has failed to cure such breach within thirty
days following witten notice to cure by the | andlord;

(5) Upon the termnation of the current tenancy., the landlord intends,
in good faith, to denplish or substantially reconstruct the prenises or
a substantial part thereof, or to carry out substantial work or
construction on the commercial premses or substantial part thereof
whi ch he or she could not reasonably do w thout obtaining possession of
the comercial premi ses. The landlord shall notify the tenant of his or
her decision to reoccupy the commercial prem ses at | east one year prior
to the termnation of the lease. In the event that the |essor fraudu-
lently invokes this justification for a refusal to renew a commerci al
| ease, the defrauded tenant nmay collect treble danmages for any |oss
suffered as a result of such action

(6) The current tenancy was created by the subletting of the property,
whereby the prine tenant did not notify the landlord by certified mai
of the subtenant's existence and did not obtain the witten consent of
the landlord. This ground is void if the landlord and tenant had agreed
in the lease to allow subleasing rights without the consent of the |and-
lord and all obligations of the prine tenant on the issue, were in
conpl i ance;

(7) 1t has been determ ned by the adm nistering agency or by a civi
court of conpetent jurisdiction that the tenant is a gross and persi st-
ent violator of New York city tax laws, of any license obligations
related to the use of the premises or of any laws of the <city of New
York;

(8) Upon the termnation of the current tenancy, the landlord intends
to occupy the retail premises in order to carry out its own business,
which cannot be the sane type of business that the current tenant is
operating, unless the |landlord conpensates the tenant at fair market
value as determned by an arbitrator as restitution for the loss of such
tenant's business. The landlord shall notify the tenant of his or her
decision to reoccupy the prenmises at |east one hundred eighty days prior
to the termination of the lease. In the event that the landlord fraudu-
lently invokes this justification for a refusal to renew a commerci al
| ease, the defrauded tenant nmay collect treble danmages for any |oss
suffered as a result of such action

e. Procedure for lease renewals. (1) Wiere the landlord agrees to
renew the |l ease of the current tenant. such landlord shall notify the
tenant at |east one hundred eighty days prior to the expiration of the
|l ease of his or her willingness to negotiate the renewal of the comer-
cial lease agreenent. |f the landlord and tenant agree, they nmay at any
tine renegotiate a new lease, with any agreed to terns and conditions,
not inconsistent with the provisions of this chapter. The tenant is to
continue rent paynents as set forth in the |ease until the parties reach
an__agreenent on a lease renewal or until a decision is otherw se
rendered through the arbitration or nediation processes described in the
provi sions of this subdivision. The first ninety days of the one
hundred eighty-day notice period is for the purpose of negotiations.
Alternatively, either party may conpel the other party to the dispute to
use that ninety-day period, or any part thereof, for the purposes of
nediation. If either the landlord or tenant chooses nediation. he or she
shall notify the other party that a nediation session is requested. The
parties shall choose a nediator who is agreeable to both the I|andlord
and tenant, or if no such person is agreeable, then the Anmerican Arbi -

tration Association shall appoint a nediator or any other recognized
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nediation or arbitration association. The full costs of nediation shal
be equally shared by both parties. The nediator shall notify the |and-
lord and tenant, no nore than ten days after his or her appointnent., of
the date., tinme, place and rules of the hearing. The nedi ator shal
follow his or her custonmary rules and may render an opinion concerning
the dispute, which shall not be binding on the parties. If after ninety
days of negotiation and any nediation sessions, the landlord and tenant
do not reach an agreenent on a new | ease, then the tenant is to notify
the Anerican Arbitration Association or any other recognized nediation
or arbitration association, wthin fourteen days of the expiration of
the first ninety day period, that an arbitration hearing is requested.
Failure by the tenant to notify the Anerican Arbitration Association or
any other recognized nediation or arbitration association wthin four-
teen days of the expiration of the first ninety day period shall result
in the forfeiture of the tenant's right of renewal

(2) Where the landlord refuses to renew a lease wth the current
tenant, such landlord is to notify the tenant a nmi ni mum of one hundred
eighty days before the expiration of the lease that such landlord is not
going to renew the tenant's | ease and state the reason or reasons for

such denial in detail. Failure of the landlord to give such notice shal

subject the parties to the provisions of paragraph three of this subdi-
vision. The landlord is to furnish the tenant with all pertinent data
supporting such reason or reasons. |f the tenant still w shes to chal -

lenge the refusal to renew the |l ease and apply for a renewal of the
|l ease, then the tenant nmust notify the landlord within thirty days after
the receipt of the landlord's notice of his or her intent to chall enge
the refusal and seek arbitration solely on the validity of the |and-
lord's grounds for denial of tenants' right to renewal on the issue of
renewal . The tenant shall then notify the American Arbitration Associ-
ation or any other recognized nediation or arbitration organization
within fourteen days after notification by the tenant to the |andlord
that a hearing is requested to determ ne whether the | andlord s grounds
for refusal are valid

(3) If an arbitration hearing is requested pursuant to either para-
graphs one or two of this subdivision:

(a) The landlord and tenant shall choose the arbitrator froma list of
arbitrators provided by the Anmerican Arbitration Association or any
other recognized nediation or arbitration association. If they cannot
agree on the selection of the arbitrator within thirty days of the

tenant's notice to such association that a hearing is requested, the

tenant shall notify wthin fourteen days such organization of the
parties' failure to make a selection and such arbitration organization
shall deternine the arbitrator within five days of receipt of such

notice fromthe tenant. Both parties shall follow the rules established
by the arbitration association in preparing for and holding an arbi-
tration hearing

(b) The arbitrator shall notify both parties of the date, place, tine
and rules of the hearing within fourteen days of receipt by the arbi-
tration association of the request for a hearing. The hearing shall take
place in the borough where the comrercial prenises are |ocated unless
otherwi se agreed to by the landlord and tenant. The landlord and tenant

shall furnish the arbitrator with all relevant docunentation, and the
arbitrator shall conduct a prelimnary neeting or conference telephone
call prior to the hearing to review the data and fanmliarize hinself or

herself with the case. The matters the arbitrator shall deternine during
the prelimnary neeting shall include, but not be limted to, the need
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to inspect the property requesting additional data fromeither party and
any facts deened relevant to the arbitrator, list of potential wtnesses
with backgrounds of each, and the need to hire expert consultants to
certify the accuracy of data. The arbitrator may seek to conduct an
inspection of the property after notifying both parties at least three
days in advance of the inspection and infornmng themof their right to
be present during the inspection.

c) The hearing before the arbitrator may be recorded by digital, tape
or video device, at the request of either party and agreed to by the

arbitrator and whose costs wll be borne by the party who deci ded on
this nethod to create a record of the hearing. If both parties are in
agreenent, the costs for recording the hearing will be shared equally.

Such recording nmay be transcribed upon the request of any party who
posts in advance the estimated cost of the transcription. Either party
nmay provide, at their expense, a reporter to transcribe the hearing. The
official record of the hearing shall include all docunents and offers of
proof presented to the arbitrator, the witten decision of the arbitra-
tor and any transcript of the hearing. The landlord and tenant will each
be given adequate tinme to present their cases, as determned by the
arbitrator to present testinony., wtnesses, pictures, videos, docunents,
including charts, conparable rent data and any other relevant data. Each
party shall be allowed to confront and cross-exanm ne adverse Ww tnesses.
The arbitrator can choose to investigate any aspect of the case to help
arrive at a decision.

(d) For a dispute brought before an arbitrator under paragraph one of
this subdivision, such arbitrator shall render a witten determnmi nation
setting the rent to be paid during a renewal period of ten years,
together with the basis for the determination of the rent, and shal
notify the parties of such determination no later than thirty days after
the hearing has been concluded. Failure to notify the parties wthin
thirty days shall not affect the enforceability of such determ nation.
Article seventy-five of the civil practice law and rules governs arbi-
tration procedure in New York state. Therefore, the ruling of the arbi-
tration will be governed by this New York state statute. Such deternmi-
nation shall be based on (i) the cost of nmintenance and operation of
the entire property including |land and building inprovenents., including
all service debt such as nortgages, (ii) the kind, quality and quantity
of services furnished by the landlord, (iii) the condition of the space
including capital inprovenents made by the tenant, (iv) current interest
rates on bank deposits and United States governnment bonds v) the
current fair market rates for conparable properties in the area in which
the property is located, (vi) the lease history and any relevant
sublease history, (vii) the longevity of the business, (viii) the
|l ocation of the business., (ix) the extent to which the business is bound
toits particular location, (x) the size of the space. (xi) the cost of
leasing simlar premses within a one nle radius of the property., (xii)
the past ten year rental nmarket history within a one mle radius of the
property, as well as, the length of tine of any consistent real estate
speculation occurring in the market and degree of real estate specu-
lation for a particular area which the business is located in, the
existence of enpty storefront property for extended periods of tine and
the inpact upon the local commercial rental market of unusual conditions
and (xiii) all other relevant factors. The arbitrator shall consider
that each small business and landlord relationship should be dealt with
on a case-by-case basis. Wiere the commercial prenmises is located in a
m xed-use building with less than twenty-five residential units, the
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arbitrator shall give special consideration to the criteria listed in
itenms (i) and (ii) of this subparagraph. Wthin thirty days of the hear-
ing, the arbitrator shall send the decision as to the rent price to the
parties involved by certified mail. The costs of arbitration shall be
borne equally by landlord and tenant. Article seventy-five of the civil
practice law and rules governs arbitration procedure in New York state.
Therefore, the ruling of the arbitration will be governed by this New
York state statute.

(e) For a dispute brought before an arbitrator under paragraph two of
this subdivision, such arbitrator shall render a witten determi nation
stating the basis for such deternmination and notifying the parties of
such determination no later than thirty days after the hearing has been
concluded. Failure to render a tinmely, witten determnation and to
notify parties within thirty days shall not affect the enforceability of
such determ nation. Such determ nation shall be based on (i) appropriate
laws applicable to commercial spaces; (ii) the ternms of the |ease and
conpliance therewith; (iii) rental guidelines as set forth by the adm n-
istering agency; (iv) followthe provisions of paragraphs one through
eight of subdivision d of this section; and (v) any other relevant and
material factors that the arbitrator shall deemproper. If the arbitra-
tor decides in favor of the landlord, then the tenant shall have until
the end of the current |ease to vacate. If the arbitrator decides in
favor of the tenant. the parties will begin the renegotiations of new
|l ease terns and if necessary, the nediation period as detailed in para-
graph two of subdivision e of this section. The maximumlength of tine
permitted for this renegotiation/nmediation period will be reduced from
ninety days to thirty days fromthe date of receipt of arbitrator's
ruling. If the parties have not reached a nutual agreenent on the terns
of a new lease, and nediation failed to achieve agreenent within the
thirty day period after arbitrators' ruling on "right of renewal", then
the parties are to proceed to arbitration as detailed in paragraph two
of subdivision e of this section.

(f) The arbitrator's decision setting the rent price shall be final
and binding on both parties except as provided herein, and they shal
enter into a lease incorporating such rent which | ease does not dininish
any services provided by the landlord pursuant to the existing |ease.
Such renewal |ease shall be entered into by the termnation date of the
current lease and shall commence at the tine of expiration of the exist-
ing lease. If, however, the tenant elects not to pay the rent set by the
arbitrator, then the landlord and tenant shall not enter into a new
| ease agreenent or renew the existing | ease.

(g) If, pursuant to subparagraph (f) of this paragraph, the tenant
elects to not pay the rent set by the arbitrator, the tenant wll be
allowed to remain in possession at a rent no greater than a ten percent
increase of the average rent charged during the final twelve nobnths of
the last rental agreenent between the |andlord and tenant fromthe
term nation date of the existing lease until such date on which the
tenant shall renove his or her property fromthe prem ses as provided
herein. In the event the landlord receives a witten bona fide offer
from a prospective tenant to rent the prenises, the landlord nust first
offer the current tenant the option of entering into a lease at the rent
and other terns agreed to by the prospective tenant to the landlord. The
landlord is to notify the tenant of such offer wthin three days of
receipt of such witten bona fide offer. If the tenant declines to pay
the rent or fails to accept the offer within fourteen days of receipt of
the landlord's notification to the tenant of such offer, then the tenant
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has thirty days, fromthe date such notice is received, to renpbve prop-
erty from the commercial premises provided that the | ease has expired

If the tenant accepts the option of first refusal, the landlord and
tenant shall enter into a |lease based upon the terns of the bona fide
offer received by the landlord fromthe prospective tenant.

8§ 22-1005 Security deposits. Security deposits shall not exceed an

anpunt  equal to two nonths rent. Al security deposits shall be placed
in escrow in an interest-bearing account at a federally insured bank
located in New York state. The tenant shall be notified in witing of
the location of such escrow account. Interest paid on the account shall
be paidin full to the tenant upon termination of the | ease. The anpunt
of interest paid to the tenant shall equal the interest paid by such
federally insured bank |less one percent for the landlord's adninistra-
tive costs.

8§ 22-1006 Retaliation. No landlord shall in any way retaliate against
any tenant for the tenant's assertion or exercise of any rights under
this chapter. Any such retaliation may subject the landlord to a suit
for actual and punitive damages, injunctive relief, and attorney's fees.
Proof of retaliation by the landlord occurring prior to or during the
arbitration proceeding shall be considered by the arbitrator in nmaking a
deternmnation as to the rent to be paid.

8§ 22-1007 WAiver. No provisionin any lease, rental agreenent., or
agreenent made in connection therewi th which waives or dimnishes any
right of tenant under this chapter is valid.

8 22-1008 Evaluation. At the end of each fifth year, the administering
agency shall report to the mayor and the council on the effectiveness of
this chapter in carrying out the purposes set forth in the legislative
findings. The reconmmendations should take into account the existing
commercial rental market which includes anobng other factors t he
inflation and interest rates. This report shall also identify any other
positive or negative effects of the | aw

8§ 22-1009 Penalties. a. A landlord or tenant may seek injunctive
relief nandating arbitration and/or appropriate danages agai nst any
landl ord or tenant who fails to submit voluntarily to arbitration or
otherwise fails to act in good faith.

b. Any and all legal expenses incurred by one party as a result of its
attenpt to conpel the other party to conply with the provisions of this
chapter may be awarded to the appropriate party by the arbitrator or a
civil court of conpetent jurisdiction.

8 22-1010 Inconsistency wth other laws. In the event of any incon-
sistency with any other laws of the city of New York, this law shal
take precedence.

8 4. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnent shall not affect, inpair or invalidate the renmi nder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgnment shall have been rendered.

8 5. This act shall take effect on the one hundred thirtieth day after
it shall have becone a | aw




