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STATE OF NEW YORK

4484

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 2, 2017

Introduced by M of A MAGEE -- read once and referred to the Conmttee
on Governmental QOperations

AN ACT to anmend the state finance law, in relation to pronpt paynents to
| ocal governments of certain state aid associated with disaster relief

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 179-d of the state finance |aw, as added by chapter
153 of the laws of 1984, is anmended to read as foll ows:

8§ 179-d. Legislative intent. Firnms and organi zati ons that do busi ness
with the state of New York expect and deserve to be paid in a pronpt and
timely manner. Unjustified delays in paying vendors, construction
contractors, and providers of service nmay discourage such firnms and
organi zations from doi ng business with the state of New York and nay
ultimately increase the <costs to the state government of purchasing
materi al s, equi pnent, and supplies; undertaking construction and recon-
struction projects; and obtaining a wi de variety of professional and
ot her specialized services including those that are provided to persons
in need. Consequently, this legislation sets standards for the paynent
of bills incurred by state agencies within specified periods of tine and
requires interest paynents in situations where contract paynents do not
conform to these standards. Consistent with accepted business practices
and with sound principles of fiscal nanagenent, it is the intent of this
| egislation to encourage state agencies in all three branches of state
governnent to nake paynments at | east as expeditiously as they currently
do and further to reduce existing paynent processing tinmes whenever
feasible, while at the same tine permtting the state agencies to
perform proper and reasonabl e financial oversight activities designed to
ensure that the state governnment receives the quality of goods and
services to which it is entitled and to ensure that public funds are
spent in a prudent and responsi bl e manner. Additionally, the pronpt
paynent of anounts due to |l ocal governnent units associated with storm
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relief and recovery is vital to the continued economic viability of the
state as a whole. Stormravaged comunities nmust be provided relief in a
manner that allows for expedited repair of nunicipal infrastructure so
that residents of such communities can continue their day-to-day lives.

8§ 2. Section 179-e of the state finance |law is anended by adding a new
subdi vision 11 to read as foll ows:

11. "Unit of local government" neans counties, cities, towns, villages
and school districts.

§ 3. Subdivisions 1 and 2 of section 179-f of the state finance |aw,
subdi vision 1 as anmended by chapter 332 of the laws of 1989 and subdivi -
sion 2 as amended by chapter 548 of the laws of 2015, are anended to
read as foll ows:

1. Each state agency which is required to make a paynment fromstate
funds pursuant to a contract or pursuant to a state or federal statutory
or regulatory obligation to nmake a payment to a unit of |ocal governnment
where such payment is neant to assist such unit wth recovery from a
natural disaster and whi ch does not nmake such [eert+ast] paynent by the
requi red paynment date shall nmake an interest paynent to the contractor
or unit of Jlocal governnment in accordance with this article on the
anount of the [eent+act] paynent which is due, unless failure to nake
such [eert+ast] paynent is the result of a lien, attachment, or other
| egal process against the noney due said contractor or unit of [|oca
governnent, or unless the anbunt of the interest paynent as conputed in
accordance with the provisions of section one hundred seventy-nine-g of
this article is less than ten dollars. A pro rata share of such interest
shall be paid by the contractor or subcontractor, as the case may be, to
subcontractors and nmaterialnen in a proportion equal to the percentage
of their pro rata share of the contract paynent. Such pro rata share of
interest shall be due to such subcontractors and material nen only for
t hose payments which are not paid to such subcontractors and naterial nen
prior to the date upon which interest begins to accrue between the state
agency and the contractor. Such pro rata share of interest shall be
computed daily wuntil such paynments are nmade to the subcontractors and
mat eri al nen.

2. The required paynent date shall be thirty cal endar days, excluding
| egal holidays, or in the case of final payments on highway construction
contracts seventy-five calendar days, excluding | egal holidays, after
recei pt of an invoice for the amount of the contract paynment due; except
when:

(a) the state conptroller in the course of his audit determ nes that
there is reasonable cause to believe that paynent may not properly be
due, in whole or in part;

(b) in accordance with specific statutory or contractual provisions,
paynment nust be preceded by an inspection period or by an audit to
determ ne the resources applied or used by a contractor in fulfilling
the terns of the contract;

(c) the necessary state governnent appropriation required to authorize
paynent has yet to be enact ed;

(d) a proper invoice nust be exam ned by the federal government prior
to payment;

(e) the goods or property have not been delivered or the services have
not been rendered by the contractor in conpliance wth the ternms or
condi tions of the contract;

(f) the required paynent date is nodified in accordance with subdivi-
sion three of this section; or
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(g) in the case of final paynments on highway construction contracts
the comm ssioner of transportation deternmines that the contractor has
failed to properly submit the necessary docunments and other subm ssions
prescribed by the contract specifications and requirenents, by the
provi sions of subdivision eight of section thirty-eight of the hi ghway
law, and by all other applicable state and federal l|aws in order to
enable the departnment of transportation to process the final paynent
properly and expeditiously.

Any tinme taken to satisfy or rectify any of the types of conditions
descri bed in paragraphs (a) through (e) or (g) of this subdivision shal
extend the required paynment date by an equal period of tinme. For_
pur poses of a paynment to a unit of |ocal governnment where such paynent
is neant to assist such unit with recovery froma natural disaster, the
requi red paynent date shall be no later than required by |aw.

8§ 4. Subdivision 2 of section 179-f of the state finance law, as
anmended by chapter 36 of the laws of 2016, is anended to read as
fol | ows:

2. The required paynent date shall be thirty cal endar days, excluding
| egal holidays, provided, however, that for a small business the
requi red paynent date shall be fifteen cal endar days, excluding |egal

-] or in
the case of final paynents on highway construction contracts seventy-
five calendar days, excluding legal holidays, after receipt of an
i nvoice for the amount of the contract paynment due; except when:

(a) the state conptroller in the course of his or her audit deternines
that there is reasonabl e cause to believe that payment may not properly
be due, in whole or in part;

(b) in accordance with specific statutory or contractual provisions,
paynent nust be preceded by an inspection period or by an audit to
determne the resources applied or used by a contractor in fulfilling
the terns of the contract;

(c) the necessary state governnent appropriation required to authorize
paynment has yet to be enact ed;

(d) a proper invoice nust be exam ned by the federal government prior
to payment;

(e) the goods or property have not been delivered or the services have
not been rendered by the contractor in conpliance with the terns or
conditions of the contract;

(f) the required paynent date is nodified in accordance with subdivi-
sion three of this section; or

(g) in the case of final paynents on highway construction contracts
t he conmi ssioner of transportation determines that the contractor has
failed to properly submit the necessary docunents and other subni ssions
prescribed by the contract specifications and requirenments, by the
provi sions of subdivision eight of section thirty-eight of the highway
law, and by all other applicable state and federal laws in order to
enable the departnment of transportation to process the final paynent
properly and expeditiously.

Any tinme taken to satisfy or rectify any of the types of conditions
descri bed in paragraphs (a) through (e) or (g) of this subdivision shal
extend the required paynment date by an equal period of tine, provided,
however, that for snall businesses, the required paynent date shall be
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fifteen calendar days, excluding |egal holidays, after such conditions
have been satisfied or rectified, and provided further that all reason-
able and practicable efforts shall be taken to satisfy or rectify such
conditions as soon as possible. For purposes of a paynent to a unit of
| ocal governnent where such paynent is neant to assist such unit wth
recovery froma natural disaster, the required paynent date shall be no
later than required by | aw

§ 5. Section 179-g of the state finance | aw, as anended by chapter 61
of the laws of 1989, is anended to read as foll ows:

8§ 179-g. Computation of interest paynent. Interest payments on amounts
due to a contractor, or unit of |ocal government pursuant to this arti-
cle shall be paid to the contractor, or unit of |ocal governnent for the
peri od beginning on the day after the required paynment date and ending
on the paynent date for those paynents required according to this arti-
cle and shall be paid at the rate of interest in effect on the date when
the interest paynment is nade. Notw thstandi ng any other provision of |aw
to the contrary, interest shall be conputed at the rate equal to the
overpaynent rate set by the comm ssioner of taxation and finance pursu-
ant to subsection (e) of section one thousand ninety-six of the tax |aw.

8 6. Section 179-h of the state finance | aw, as anended by chapter 153
of the laws of 1984, is anended to read as foll ows:

8§ 179-h. Deternmination of appropriations against which interest
paynents are to be charged. Except in situations when federal |aw or the
provi sions of section one hundred seventy-nine-o of this article require
otherwise, an interest paynent required by this article shall be paid
fromthe sanme appropriation as that from which the related proper
invoice, or natural disaster relief assistance is paid; provided, howev-
er, (1) that the interest paynent shall not reduce the amount of nobney
that otherwise will be payable to the contractor, or wunit of |ocal
government under the terns of the relevant contract, or natural disaster
relief assistance respectively and, for purposes of an interest paynent
owed to a contractor (2) that if the obligation to nmke an interest
paynment is incurred in whole or in part because it takes the depart nent
of audit and control nore than eight calendar days, excluding I|ega
holidays, from the date it receives an approvabl e voucher from another
state agency to process a contract paynent, then the portion of the
total interest paynent that is attributable to delays by the departnent
of audit and control shall be paid from funds nmde available to the
department of audit and control. Notw t hstandi ng any other provision of
law to the contrary, if the amount of noney available from any such
appropriation to the state agency which received the proper invoice is
insufficient to pay the interest and if for any reason it is not feasi-
ble for the director of the budget to exercise the transfer or inter-
change authority established by section fifty-one or ninety-three of
this chapter, the director of the budget may issue a certificate or
certificates transferring or interchanging within a fund such anmount as
is needed to pay the interest to said appropriation within such fund
fromthe unspent bal ance of any appropriation that is available to the
same state agency. In exercising the latter transfer or interchange
authority, the director of the budget shall transfer or interchange
anounts that are not needed to acconplish the purposes for which the
appropriation was nmade, except, however, the director of the budget may,
to the extent he deens it practicable, transfer or interchange anounts
from appropriations that otherw se would be available for the adm nis-
tration and operations of the state agency which incurred the interest
paynent. Any such certificate or certificates issued by the director of
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the budget shall be sent to the state conptroller and copies shall be
filed with the chairman of the senate finance conmttee and the chairman
of the assenbly ways and neans committ ee.

8 7. Section 179-k of the state finance |aw, as added by chapter 153
of the laws of 1984, is anended to read as foll ows:

8§ 179-k. Acceptance of paynent. The acceptance of paynent, in whole or
in part, by a contractor, or unit of local governnment shall not be
deened to constitute a waiver of interest otherw se due under the
provisions of this article nor to supersede the provisions of section
one hundred forty-five of this chapter.

8 8. Subdivision 1 of section 179-m of the state finance | aw, as added
by chapter 153 of the |aws of 1984, paragraph d as anended by chapter
618 of the |laws of 1994, is anended to read as foll ows:

1. The state conptroller shall

a. Pronul gate such rules and regul ations as may be necessary to carry
out the conptroller's responsibilities under this article.

b. Develop and inplenent a procedure for calculating the anmount of
interest, if any, due to any contractor, or unit of |local governnent
pursuant to the provisions of this article. [Suseh] For purposes of an
interest paynent owed to a contractor, such procedure shall include
provisions for calculating (i) the anmount of tine, in cal endar days,
between the date of receipt of a proper invoice by the state agency and
the date on which an approvabl e voucher was delivered to the state conp-
troller; (ii) the anpbunt of tinme between the date on which an approvabl e
voucher was delivered to the state conptroller and the paynent date;
(iii) the anpbunt of interest, if any, chargeable to the state agency
involved pursuant to this article; and (iv) the anbunt of interest, if
any, chargeable to the departnent of audit and control pursuant to this
article.

c. [Bewelop] For purposes of an interest paynment owed to a contractor
devel op and inplenment a procedure for paying such interest in not nore
t han seven days fromthe paynent date on those proper invoices for which
interest is due and for which the director of the budget does not issue
a certificate or certificates increasing, transferring, or interchanging
funds so that an interest paynent can be made [pusuant] pursuant to this
article. The comptroller shall also develop and inplenment a procedure
for paying such interest in not nore than fourteen days fromthe paynent
date on those proper invoices for which interest is due and for which
the director of the budget does issue a certificate or certificates
increasing, transferring, or interchanging funds so that an interest
paynment can be made pursuant to this article.

d. [Dewelep] For purposes of an interest paynent owed to a contractor
devel op and inplenent a procedure by which every state agency will noti-
fy contractors pronptly and directly whenever the state conptroller
rejects a voucher and returns it to the state agency due to an error or
om ssion in the voucher by the contractor

8§ 9. Section 179-p of the state finance |aw, as added by chapter 153
of the laws of 1984, is amended to read as foll ows:

8 179-p. Inapplicability of the provisions. The provisions of this
article shall not apply to payments due and owi ng by the state:

1. under the em nent donmain procedure |aw

2. as interest allowed on judgnments rendered by a court pursuant to
any provision of |law other than those provisions contained in this arti-
cle;

3. to the federal government; to any state agency or its related
instrumentalities; to any duly constituted wunit of |ocal governnent
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i ncluding, but not limted to, counties, cities, towns, villages, schoo
districts, special districts, or any of their related instrunmentalities
except in the case in which state paynents are nmade for expenses rel ated
to dammge resulting froma natural disaster; to any public authority or
public benefit corporation; or to enployees of state agencies when
acting in, or incidental to, their public enploynent capacity;

4. to contractors of third party paynent agreenents including, but not
limted to, the fiscal agent or fiscal internediary designated pursuant
to section three hundred sixty-seven-b of the social services |aw,

5. to entities which receive state funds through any intermediary
organi zati on other than a state agency; or

6. in situations where the conptroller exercises a legally authorized
set-of f against all or part of the paynment due the contractor.

8§ 10. This act shall take effect imediately; provided however, that
section four of this act shall take effect on the same date and in the
same manner as section 2 of chapter 568 of the |aws of 2015, as anmended
t akes effect.




