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STATE OF NEW YORK

4478

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 2, 2017

Introduced by M of A PRETLOWN CGOITFRIED -- read once and referred to
the Committee on Health

AN ACT to anmend the public health | aw and the surrogate's court proce-
dure act, in relation to conformng and inproving the process for
determ ning i ncapacity

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 2, 3, 4, 5 6 and 7 of section 2983 of the
public health | aw are renunbered subdivisions 3, 4, 5 6, 7 and 8.

8§ 2. Subdivision 1 of section 2983 of the public health aw, as added
by chapter 752 of the |aws of 1990, paragraph (b) as anended by chapter
23 of the laws of 1994 and paragraph (c) as anended by section 7 of part
J of chapter 56 of the laws of 2012, is amended to read as foll ows:

1. [Determwnation] lnitial determ nation by attendi ng physician. [&3-
Al An_ initial determnation that a principal |acks capacity to nake
heal th care decisions shall be made by the attending physician to a
reasonabl e degree of nmedical certainty. The determ nation shall be nade
in witing and shall contain such attendi ng physician's opinion regard-
ing the cause and nature of the principal's incapacity as well as its
extent and probabl e duration. The determ nation shall be included in the
patlent S nedlcal record [ Fer——degisien—to—nithdraw—or—aithbhold i f e

A DhVSICIan who has been a000|nted as a patient's agent shaII not nake

the determnation of the patient's capacity to make health care deci
sions.

2. Concurring determinations for life-sustaining treatnent decisions.
For a decision to withdraw or withhold life-sustaining treatnent, the
followi ng shall apply:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(a) The initial deternmnation that a patient |acks capacity shall be
subject to a concurring deternination, independently nmade by a health or
social services practitioner. A concurring determnation shall include
an assessnent of the cause and extent of the patient's incapacity and
the likelihood that the patient will regain decision-neking capacity,
and shall be included in the patient's nedical record. Hospitals shal
adopt written policies identifying the training and credentials of
health or social services practitioners qualified to provide concurring
deternminations of incapacity conducted for hospital patients.

(b) If an attending physician of a patient in a general hospital or
mental hygiene facility determines that a patient |acks capacity because

of nental |IIness [ the—attending—physiclan—whe—hekesthe—determnati-on

naLLen?—MLLh—a—quaLLLLed—psychLaL;LsL] e|ther such physician or the

concurring practitioner nust have the following qualifications: a physi-
cian licensed to practice nedicine in New York state, who is a diplonmate
or eligible to be certified by the Anerican Board of Psychiatry and
Neurology or who is certified by the Anerican Osteopathic Board of
Neur ol ogy and Psychiatry or is eligible to be certified by that board. A
record of such consultation shall be included in the patient's nedical
record.
(c) If the attending physician determnes that a patient |acks capaci-

ty because of a devel opnent al dlsablllty, [Lhe—aLLend+ng——phys+c+an——mhe

] elther such DhVSICIan or the concur -
ring practitioner nust have the following qualifications: either (i)
for a patient in a hospital, a health or social services practitioner
gualified by training or experience to mnake such determination in
accordance with the witten policies adopted by the hospital; or (ii)
for a patient in any setting, a physician or clinical psychologist who
either is enployed by a devel opnmental disabilities services office naned
in section 13.17 of the nental hygiene | aw, or who has been enpl oyed for
a mninmumof two years to render care and service in a facility operated
or licensed by the office for people with devel opnental disabilities, or
has been approved by the comi ssioner of devel opnental disabilities in
accordance with regul ati ons pronmul gated by such comm ssioner. Such regu-
| ations shall require that a physician or clinical psychol ogi st possess
specialized training or three years experience in treating devel opnenta
disabilities. A record of such consultation shall be included in the
patient's nedlcal record

8 3. Subdivision 3 of section 2994-c of the public health |aw, as
added by chapter 8 of the laws of 2010, paragraph (b) as anended by
chapter 167 of the laws of 2011, subparagraph (ii) of paragraph (c) as
anmended by section 8 of part J of chapter 56 of the laws of 2012, is
anended to read as foll ows:

3. Concurring determinations for |life-sustaining treatnent decisions.
For a decision to withdraw or withhold life-sustaining treatnment, then
the following shall apply: (a) An initial determination that a patient
| acks deci si on-maki ng capacity shall be subject to a concurring determ -
nation, independently made, [where—+reguited—-by—this—subdidsionr] by a
health or social services practitioner enployed or otherwi se formally
affiliated with the hospital. A concurring determ nation shall include
an assessnent of the cause and extent of the patient's incapacity and
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the likelihood that the patient will regain decision-making capacity,
and shall be included in the patient's nedical record. Hospitals shal
adopt written policies identifying the training and credentials of
health or social services practitioners qualified to provide concurring
det erm nati ons of |ncapa0|ty

3] Wth respect to decisions regarding hospice care for a patient
in a general hospital or residential health care facility, the health or
social services practitioner nust be enployed by or otherwi se formally
affiliated with the general hospital or residential health care facili-
ty.
(c) (i) If the attending physician nmakes an initial determ nation that
a patient |lacks decision-nmaking capacity because of nental illness,
ei ther such physician or the concurring practitioner nust have the

follomnng qual|f|catlons[——9L—aneLhe#—phys+s+an-m+¥h—$he—igLL9m+ng—quaL—

s#en-nak+ng—eapae+#y]: a phyS|C|an Ilcensed to practlce ned|C|ne in New
York state, who is a diplomate or eligible to be certified by the Aneri-
can Board of Psychiatry and Neurology or who is certified by the Aneri-
can Osteopat hic Board of Neurol ogy and Psychiatry or is eligible to be
certified by that board. A record of such consultation shall be included
in the patient's nedical record.

(ii) If the attending physician nakes an initial determnation that a
patient | acks deci sion-maki ng capacity because of a devel opnental disa-
bility, either such physician or the concurring practitioner must have

the follomnng qual|f|catlons[——9;—aneLhe;—p#eiess+ena#—m+%h—%he——ie++em+

Laeks—dee#s#en—nak#ng—eapa£+4ﬁq: elther (A) a health or social services

practitioner qualified by training or experience to nmake such deterni -
nation in accordance with the witten policies adopted by the hospital,
or _(B) a physician or clinical psychol ogist who either is enployed by a
devel oprental disabilities services office naned in section 13.17 of the
mental hygi ene | aw, or who has been enployed for a mninumof two years
to render care and service in a facility operated or licensed by the
office for people with devel opmental disabilities, or has been approved
by the conmissioner of developnental disabilities in accordance with
regul ati ons promul gated by such commi ssioner. Such regulations shal
require that a physician or clinical psychol ogi st possess specialized
training or three years experience in treating developnental disabili-
ties. A record of such consultation shall be included in the patient's
medi cal record.

(d) I'f an attendi ng physician has determined that the patient |[|acks
deci sion-making capacity and if the health or social services practi-
tioner consulted for a concurring determ nation disagrees wth the
attendi ng physician's deternination, the matter shall be referred to the
ethics review committee if it cannot otherw se be resol ved.

8 4. Subdivisions 3 and 4 of section 2994-cc of the public health | aw,
subdi vision 3 as added by chapter 8 of the laws of 2010 and subdi vi si on
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4 as amended by section 131 of subpart B of part C of chapter 62 of the
| aws of 2011, are anended to read as foll ows:

3. Consent by a surrogate shall be governed by article twenty-nine-CC
of this chapter, except that[—a)—a—second—determnation—of——capacity
shaLL——be—nade—by—a—heaLLh—9L—see+aL—seL¥+ees—p;ae%+%+en@+r—and—éb}] t he
authority of the ethics review conmttee set forth in article
twenty-nine-CC of this chapter shall apply only to nonhospital orders
i ssued in a hospital or hospice.

4. (a) VWhen the concurrence of a second [physieian] health or socia
services practitioner is sought to fulfill the requirenents for the
i ssuance of a nonhospital order not to resuscitate for patients in a
correctional facility, such second [physieian] health or social services
practitioner shall be selected by the chief nedical officer of the
departnent of corrections and comrunity supervision or his or her desig-
nee.

(b) When the concurrence of a second |[physieian] health or socia
services practitioner is sought to fulfill the requirenents for the
i ssuance of a nonhospital order not to resuscitate for [hespiece—and]
home care patients, such second [physician] health or social services

Dract|t|oner shaII be selected [by——+he——hesp+ee——aed+ea#——d+#ee%e#——e#

home care services agency dlrector of patlent care SGFVICGS[——GS——GPP#Q—

§ 5. Paragraph (a) of subdivision 4 of section 1750-b of the surro-
gate's court procedure act, as anended by chapter 198 of the laws of
2016, is amended to read as foll ows:

(a) The attending physician, as defined in subdivision tw of section

twenty-ni ne hundred eighty of the public health law, |[sust—econti+a

shall initially determine to a reasonable degree of nedical certainty
that the person who is intellectually disabled | acks capacity to nake
heal th care deci sions. The determ nation thereof shall be included in

the person who is intellectually disabled' s nmedical record, and shal

contain such attending physician's opinion regarding the cause and
nature of the person who is intellectually disabled s incapacity as wel

as its extent and probable duration. The attendi ng physician who nakes
[ the—copfi+mrtion] such initial determination shall consult with another
physician, or a |licensed psychologist, to further confirmthe person who
is intellectually disabled s |lack of capacity. [Fhe] |f the attending
physician nmakes an initial determ nation that a patient lacks capacity
to nmeke health care decisions because of intellectual disability, then
the attendi ng physici an [ whoe—rakes—the—conrfi+rration-] or the physician
or i censed psychol ogi st with whom the att endi ng physi ci an
consults[~]either (i) for a patient in a general hospital, residentia
health care facility or hospice, nust [{5] be qualified by training or
experience to make such determination, in accordance with policies
adopted by the general hospital, residential health care facility or
hospice; or (ii) for a patient in any setting, nust (A) be enployed by a
devel oprental disabilities services office naned in section 13.17 of the
ment al hygi ene | aw or enployed by the office for people wth devel op-
mental disabilities to provide treatnment and care to people with devel -
opmental disabilities, or [&-43] (B) have been enployed for a m ni mum of
two years to render care and service in a facility or program operated,
licensed or authorized by the office for people with devel opnental disa-
bilities, or [&+] (C have been approved by the comm ssioner of the
of fice for people with devel opnental disabilities in accordance wth
regul ations promnmulgated by such conm ssioner. Such regul ations shal
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require that a physician or licensed psychologist possess specialized
training or three years experience in treating intellectual disability.
A record of such consultation shall be included in the person who is
intellectually disabled s nmedical record.

8 6. Subdivision 4 of section 2982 of the public health law, as

amended by chapter 370 of the laws of 1991, is anended to read as
fol | ows:

4. Priority over other surrogates. Health care decisions by an agent
on a principal's behalf pursuant to this article shall have priority

over decisions by any other person, except as otherw se provided in the
heal th care proxy or in subdivision [Hwe] six of section two thousand
ni ne hundred ei ghty-three of this article.

8§ 7. Subdivision 2 of section 2984 of the public health law, as added
by chapter 752 of the laws of 1990, is anended to read as follows:

2. A health care provider shall conply with health care decisions nade
by an agent in good faith under a health care proxy to the same extent
as if such decisions had been nmade by the principal, subject to any
limtations in the health care proxy and pursuant to the provisions of
subdi vi sion [H-e] six of section two thousand nine hundred ei ghty-three
of this article.

g8 8. Paragraph (b) of subdivision 7 of section 2983 of the public
health | aw, as added by chapter 752 of the laws of 1990 and such subdi-
vision as renunbered by section one of this act, is anended to read as
fol | ows:

(b) The notice requirenents set forth in subdivision [t+h~ee] four of
this section shall not apply to the confirmation required by this subdi-
vi si on.

g8 0. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided that the amendnments to article 29-C of the
public health law nmade by section two of this act shall apply to the
deci sions made pursuant to health care proxies created prior to the
effective date of this act as well as those created thereafter.



