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Introduced by M of A SIMOTAS, GUINTHER,L, M G M LLER, RAI A HOOPER
COLTON -- read once and referred to the Committee on Correction

AN ACT to anend the correction law, in relation to notice to sex offen-
ders of their determ nation hearing and the penalty for violations by
sex of fenders

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 2 and 4 of section 168-d of the correction
| aw, subdivision 2 as anended and subdivision 4 as added by chapter 684
of the laws of 2005, are anmended to read as foll ows:

2. Any sex offender, who is released on probation or discharged upon
paynent of a fine, conditional discharge or wunconditional discharge
shall, prior to such release or discharge, be infornmed of his or her
duty to register under this article by the court in which he or she was
convicted. At the time sentence is inposed, such sex offender shal
register with the division on a formprepared by the division. The court
shall require the sex offender to read and sign such form and to
conplete the registration portion of such form The court shall on such
formobtain the address where the sex offender expects to reside upon
his or her release, and the name and address of any institution of high-
er education he or she expects to be enployed by, enrolled in, attending
or enployed, whether for conpensation or not, and whether he or she
expects to reside in a facility owned or operated by such an institu-
tion, and shall report such information to the division. The court shal
give one copy of the formto the sex offender and shall send two copies
to the division which shall forward the information to the law enforce-
ment agencies having jurisdiction. The court shall also notify the
district attorney and the sex offender of the date of the determ nation
proceeding to be held pursuant to subdivision three of this section
whi ch shall be held at least forty-five days after such notice is given.
[ Fais] The notice to the sex offender shall include the foll owi ng state-
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ment [ e+—a—substantially—simlar—statenent]: "This proceeding is being
held to determ ne whether you will be classified as a | evel 3 offender
(risk of repeat offense is high), a level 2 offender (risk of repeat
offense is noderate), or a level 1 offender (risk of repeat offense is
I ow), or whether you will be designated as a sexual predator, a sexually
violent offender or a predicate sex offender, which will determne how
| ong you nust register as a sex offender and how nuch information can be
provided to the public concerning your registration. You have a right to
a hearing before the court nmakes these determ nations. You have a right

to be represented by counsel at that hearing. Counsel will be provided
if you are financially unable to retain counsel. Failure to appear at
the hearing is a violation of this article. If you fail to appear at

this proceeding, [u+Lhea%—su##+e+en+—e¥€+§xyq it shall be held in your
absence. Failure to appear may result in a | onger period of registration
or a higher level of community notification because you are not present
to offer evidence or contest evidence offered by the district attorney.’

~] If
the sex of fender applies for assignnent of counsel to represent him or
her at the hearing and counsel was not previously assigned to represent
the sex offender in the underlying crimnal action, the court shal
determ ne whether the offender is financially unable to retain counsel.
If such a finding is nade, the court shall assign counsel to represent
the sex offender pursuant to article eighteen-B of the county |aw. Where
the court orders a sex offender released on probation, such order nust
include a provision requiring that he or she conply wth the require-
ments of this article. Where such sex offender violates such provision,
probation may be inmedi ately revoked in the manner provided by article
four hundred ten of the crimnal procedure |aw

4. 1f a sex offender, having been given notice of the determ nation
pr oceedi ng, |nclud|ng the time and pl ace [ ef—the—deterr-hationr—proceed—
hrg] thereof in accordance with this section, fails to appear and be
heard at [#his] such proceeding, [m+%hea%—saﬁ#+e+en%—e*ease—] the court
shall conduct the hearing and nake the determ nations in the manner set
forth in subdivision three of this section.

8§ 2. Section 168-f of the correction law is anmended by adding a new
subdi vision 1-a to read as foll ows:

1-a. Each sex offender shall appear at the determ nation proceeding,
set forth in subdivision three of section one hundred sixty-eight-d of
this article, subdivision tw of section one hundred sixty-eight-k of
this article or subdivision three of section one hundred sixty-eight-n
of this article, held to deternmine the Ievel of notification and whet her
such sex offender shall be designated a sexual predator, sexually
violent offender, or predicate sex offender.

§ 3. Paragraph (c) of subdivision 2 of section 168-f of the correction
| aw, as anmended by chapter 453 of the laws of 1999, is amended to read
as follows:

(c) If the sex offender fails to mail the signed verification formto
the division within ten cal endar days after receipt of the form he or
she shall be in V|olat|on of thIS [ seettor—unless—he—proves—that—he—or

] article.

8 4. Subdivisions 2 and 4 of section 168-k of the correction |aw,
subdivision 2 as anended and subdivision 4 as added by chapter 684 of
the laws of 2005, are anended to read as follows:
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2. The division shall advise the board that the sex offender has
established residence in this state. The board shall determ ne whet her

the sex offender is required to register with the division. If it 1is
determined that the sex offender is required to register, the division
shall notify the sex offender of his or her duty to register under this

article and shall require the sex offender to sign a form as nmay be
required by the division acknow edging that the duty to register and the
procedure for registration has been explained to the sex offender. The
di vision shall obtain on such formthe address where the sex offender
expects to reside within the state and the sex offender shall retain one
copy of the formand send two copies to the division which shall provide
the information to the | aw enforcenent agency having jurisdiction where
the sex of fender expects to reside within this state. No later than
thirty days prior to the board naking a recomendati on, the sex offender
shall be notified that his or her case is under review and that he or
she is permtted to submit to the board any information relevant to the
review. After reviewing any information obtained, and applying the
gui delines established in subdivision five of section one hundred
sixty-eight-1 of this article, the board shall wthin sixty cal endar
days make a recommendation regarding the [ evel of notification pursuant
to subdivision six of section one hundred sixty-eight-1 of this article
and whet her such sex offender shall be designated a sexual predator,
sexually violent offender, or predicate sex offender as defined in
subdi vi si on seven of section one hundred sixty-eight-a of this article.
Thi s recomrendati on shall be confidential and shall not be available for
public inspection. It shall be submtted by the board to the county
court or suprenme court and to the district attorney in the county of
residence of the sex offender and to the sex offender. It shall be the
duty of the county court or suprene court in the county of residence of
the sex offender, applying the guidelines established in subdivision
five of section one hundred sixty-eight-l of this article, to deternine
the level of notification pursuant to subdivision six of section one
hundred sixty-eight-1 of this article and whether such sex offender
shall be designated a sexual predator, sexually violent offender, or
predi cate sex of fender as defined in subdivision seven of section one
hundred sixty-eight-a of this article. At least thirty days prior to the
determ nation proceeding, such court shall notify the district attorney
and the sex offender, in witing, of the date of the determnination
proceeding and the court shall also provide the district attorney and
sex offender with a copy of the reconmendation received from the board
and any statenent of the reasons for the reconmendati on received from

the board. [Fhis] The notice to the sex offender shall include the
following statenment [er——a—substantially—simtlar—statenent]: "This
proceeding is being held to determnmine whether you will be classified as

a level 3 offender (risk of repeat offense is high), a level 2 offender
(risk of repeat offense is noderate), or a level 1 offender (risk of
repeat offense is low), or whether you will be designated as a sexual
predator, a sexually violent offender or a predicate sex offender, which
will determ ne how |l ong you nust register as a sex offender and how nuch
i nformation can be provided to the public concerning your registration

You have a right to a hearing before the court makes these determ -
nati ons. You have a right to be represented by counsel at that hearing.
Counsel will be provided if you are financially unable to retain coun-
sel. Failure to appear at the hearing is a violation of this article. If
you fail to appear at this proceeding, [wthout—sufficient—excuse]| it
shall be held in your absence. Failure to appear may result in a | onger
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period of registration or a higher level of conmunity notification
because you are not present to offer evidence or contest evidence
offered by the district attorney." [Fhe—scouvrt—shall—also—advsethe——sex

9LLend9F——fhaL——he——e#—she—has—a—#LghL—;e—a—heaFLng—p#%e#—%e—%he—eea%+Ls

cialyr—unableto—+retain—ocounsel—] A returnable formshall be enclosed in

the court's notice to the sex offender on which the sex offender nmay

apply for assignnent of counsel. If the sex offender applies for
assi gnnent of counsel and the court finds that the offender is finan-
cially wunable to retain counsel, the <court shall assign counsel to

represent the sex offender pursuant to article eighteen-B of the county
law. If the district attorney seeks a determination that differs from
t he reconmendati on submtted by the board, at least ten days prior to
the determination proceeding the district attorney shall provide to the
court and the sex offender a statenment setting forth the deterni nations
sought by the district attorney together with the reasons for seeking
such determ nations. The court shall allow the sex offender to appear
and be heard. The state shall appear by the district attorney, or his or
her designee, who shall bear the burden of proving the facts supporting
the determ nations sought by clear and convincing evidence. It shall be
the duty of the court applying the guidelines established in subdivision
five of section one hundred sixty-eight-l1 of this article to deternine
the level of notification pursuant to subdivision six of section one
hundred sixty-eight-lI of +this article and whether such sex offender
shal | be designated a sexual predator, sexually violent offender, or
predicate sex offender as defined in subdivision seven of section one
hundred sixty-eight-a of this article. Were there is a dispute between
the parties concerning the determnations, the court shall adjourn the
hearing as necessary to permt the sex offender or the district attorney
to obtain materials relevant to the determinations fromthe state board
of examners of sex offenders or any state or local facility, hospital,
institution, office, agency, department or division. Such materials my
be obtained by subpoena if not voluntarily provided to the requesting
party. In making the determinations the court shall review any victins
statement and any relevant materials and evidence subnitted by the sex
of fender and the district attorney and the recommendati on and any nate-
rial submtted by the board, and may consider reliable hearsay evidence
submtted by either party, provided that it is relevant to the determ -
nations. |If available, facts proven at trial or elicited at the tine of
a plea of guilty shall be deened established by clear and convincing
evidence and shall not be relitigated. The court shall render an order
setting forth its determinations and the findings of fact and conclu-
sions of law on which the determ nati ons are based. A copy of the order
shall be submitted by the court to the division. Upon application of
either party, the court shall seal any portion of the court file or
record which contains material that is confidential under any state or
federal statute. Either party nay appeal as of right fromthe order
pursuant to the provisions of articles fifty-five, fifty-six and fifty-
seven of the «civil practice law and rules. Were counsel has been
assigned to represent the sex of fender upon the ground that the sex
offender is financially unable to retain counsel, that assignnent shal
be continued throughout the pendency of the appeal, and the person nmay
appeal as a poor person pursuant to article eighteen-B of the county
| aw.
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4. |If a sex offender, having been given notice of the determ nation
pr oceedi ng, |nclud|ng the time and pl ace [ef—the—determnationr—proceed—
ihg] thereof in accordance with this section, fails to appear and be
heard at [this] such proceeding, [m+%heu%—se##+e+en%—e*ees&+& t he court
shall conduct the hearing and nake the determ nations in the manner set
forth in subdivision two of this section.

§ 5. Subdivisions 3 and 6 of section 168-n of the correction |aw,
subdivision 3 as anended and subdivision 6 as added by chapter 684 of
the | aws of 2005, are amended to read as foll ows:

3. No later than thirty days prior to the board s recommendation, the
sex offender shall be notified that his or her case is under review and
that he or she is permitted to submit to the board any information rel e-
vant to the review. Upon receipt of the board' s recomrendation, the
sentenci ng court shall determnm ne whether the sex offender was previously
found to be eligible for assigned counsel in the underlying case. \Were
such a finding was previously rmade, the court shall assign counsel to
represent the offender, pursuant to article eighteen-B of the county
law. At least twenty days prior to the deternmination proceeding, the
sentencing court shall notify the district attorney, the sex offender
and the sex offender's counsel, in witing, of the date of the determ -
nation proceeding and shall also provide the district attorney, the sex
of fender and the sex offender's counsel with a copy of the recomrenda-
tion received from the board and any statenent of the reasons for the
recomendation received fromthe board. [Fhis] The notice to the sex
of fender shall include the follow ng statenent [e+—a—substantially—sim—
lar—statement]: "This proceeding is being held to determ ne whether you
will be classified as a Ilevel 3 offender (risk of repeat offense is
high), a level 2 offender (risk of repeat offense is npderate), or a
| evel 1 offender (risk of repeat offense is low), or whether you will be
designated as a sexual predator, a sexually violent offender or a predi-
cate sex offender, which will determ ne how |l ong you nmust register as a
sex offender and how nmuch information can be provided to the public
concerning your registration. You have a right to a hearing before the
court nmakes these determinations. You have a right to be represented by
counsel at that hearing. Counsel will be provided if you are financially
unable to retain counsel. Failure to appear at the hearing is a
violation of this article. If you fail to appear at this proceeding,
[ wi-thout—suiH-elenrt—exeuser] it shall be held in your absence. Failure
to appear nay result in a |longer period of registration or a higher
level of comrunity notification because you are not present to offer
evi dence or contest evidence offered by the district attorney."” [Fhe
wi-—en—net-ce—to—thesex—oitendershall alsoodvise the olfender that

o | ol poar i . ,  hation.

hear+ng—] |If counsel has been assigned to represent the offender at the
determ nation proceeding, the notice shall also provide the nane,
address and tel ephone nunber of the assigned counsel. \Were counsel has
not been aSS|gned [Lhe—neL+ee—shaLL—ad¥+se—Lhe—se*—eiiende#—%ha%—eeun-

seL——and] a returnable forn1sha|| be enclosed in the court's not|ce to
the sex offender on which the sex offender nmay apply for assignment of
counsel. If the sex offender applies for assignnent of counsel and the
court finds that the offender is financially unable to retain counsel

the court shall assign counsel to represent the sex offender pursuant to
article eighteen-B of the county law. If the district attorney seeks a
determination that differs from the recomrendation submtted by the
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board, at least ten days prior to the determnation proceeding the
district attorney shall provide to the court and the sex offender a
statement setting forth the determ nations sought by the district attor-
ney together with the reasons for seeking such determ nations. The court
shall allow the sex offender to appear and be heard. The state shal
appear by the district attorney, or his or her designee, who shall bear
the burden of proving the facts supporting the determ nations sought by
cl ear and convincing evidence. Were there is a dispute between the
parties concerning the determ nations, the court shall adjourn the hear-
ing as necessary to pernmit the sex offender or the district attorney to
obtain materials relevant to the deternminations fromthe state board of
exam ners of sex offenders or any state or local facility, hospital,
institution, office, agency, department or division. Such materials may
be obtai ned by subpoena if not voluntarily provided to the requesting
party. |In making the determ nations the court shall review any victinms
statenment and any relevant materials and evidence submtted by the sex
offender and the district attorney and the reconmendati on and any nate-
rials subnmitted by the board, and may consi der reliable hearsay evidence
submtted by either party, provided that it is relevant to the determ -
nations. Facts previously proven at trial or elicited at the tine of
entry of a plea of guilty shall be deenmed established by clear and
convi nci ng evi dence and shall not be relitigated. The court shall render
an order setting forth its determinations and the findings of fact and
conclusions of |aw on which the determ nations are based. A copy of the
order shall be submitted by the court to the division. Upon application
of either party, the court shall seal any portion of the court file or
record which contains material that is confidential under any state or
federal statute. Either party may appeal as of right from the order
pursuant to the provisions of articles fifty-five, fifty-six and fifty-
seven of the civil practice law and rules. Were counsel has been
assigned to represent the sex offender upon the ground that the sex
offender is financially unable to retain counsel, that assignment shal
be continued throughout the pendency of the appeal, and the person may
appeal as a poor person pursuant to article eighteen-B of the county
| aw.

6. If a sex offender, having been given notice of the determ nation
pr oceedi ng, |nclud|ng the time and pl ace [ ef—the—determ-hRatior—proceed—
ing] thereof in accordance with this section, fails to appear and be
heard at [#his] such proceedi ng, [w-theut—suificient—excuse-| the court
shall conduct the hearing and make the determ nations in the manner set
forth in subdivision three of this section.

8§ 6. Section 168-t of the correction | aw, as anended by chapter 373 of
the |l aws of 2007, is amended to read as foll ows:

8§ 168-t. [Renmalty] Failure to register, appear at the determi nation
proceeding, annually verify, personally verify, notify of status at an
institution of higher education, notify of address change or change of
status at an institution of higher education, notify of establishnment of
residence in state, or conply wth the prohibition of enploynent on
notor vehicles engaged in retail sale of frozen desserts; penalty. 1.

Any sex offender required to register [e;—%e—¥e++iﬁq pursuant to t he
provi si ons of th|s artlcle [ !

guFLLy——eL] failure to reQ|ster appear at t he detern1nat|on Droceed|nu
annual ly verify, personally verify, notify of status at an institution
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of higher education, notify of address change or change of status at an
institution of higher education, notify of establishnent of residence in
state, or conply with the prohibition of enploynent on notor vehicles
engaged in the retail sale of frozen desserts when he or she:

(a) Fails to reqgister with the division on a formprepared by the
division (i) at least ten calendar days prior to discharge, parole,
release to post-release supervision or release fromany state or |ocal
correctional facility, hospital or institution where he or she was
confined or conmtted, or (ii) at the tine sentence is inposed for any
sex offender released on probation or discharged upon paynent of a fine
condi tional discharge or unconditional discharge, or (iii) upon the
division's request following a determnation by the board that the
offender is required to register pursuant to subdivision two of section
one hundred sixty-eight-k of this article; or

(b) Fails to appear at the determ nation proceeding, set forth in
subdi vision three of section one hundred sixty-eight-d of this article,
subdivision two of section one hundred sixty-eight-k of this article or
subdi vision three of section one hundred sixty-eight-n of this article,
held to deternmine the level of notification and whether such sex offen-
der shall be designated a sexual predator, sexually violent offender. or
predi cate sex offender; or

(c) Fails to sign and return to the division the annual verification
formmiled by the division to his or her last reported address pursuant
to section one hundred sixty-eight-b of this article within ten cal endar
days after receipt of the form or

(d) Fails to personally verify his or her address with the |ocal |aw
enf orcenent agency every ninety calendar days after the date of release
or commencenent of parole or post-release supervision, or probation, or
rel ease on paynent of a fine, conditional discharge or unconditiona
di scharge after having been given a |level three designation or having
been designated a sexual predator; or

(e) Fails to provide the division with the nane and address of any
institution of higher education he or she expects to be enployed by,
enrolled in, attending or enployed at, whether for conpensation or not,
and whether he or she expects to reside in a facility owned or operated
by such an institution; or

(f) Fails to notify the division no later than ten cal endar days after
any change of address; or

(g) Fails to notify the division no later than ten cal endar days after
any change of status at an institution of higher education; or

(h) Fails to notify the division within ten calendar days after estab-
lishing residence in this state in the case of a sex offender who has
been convicted of an offense which requires reqgistration under paragraph
(d) of subdivision two of section one hundred sixty-eight-a of this
article or paragraph (b) of subdivision three of section one hundred
Sixty-eight-a of this article; or

(i) Violates the provisions of section one hundred sixty-eight-v of
this article.

2. Failure to reqgister, appear at the determi nation proceeding. anhnu-
ally verify, personally verify, notify of status at an institution of
hi gher education, notify of address change or change of status at an
institution of higher education., notify of establishnment of residence in
state, or conply wth the prohibition of enploynment on notor vehicles
engaged in the retail sale of frozen desserts is a class D felony. [Ary
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sobseguent—otiense—shall—be—gui-yofo—class D i el ony—|
3. Any such failure [to—+egister—or—verify] may al so be the basis for

revocati on of parole pursuant to section two hundred fifty-nine-i of the
executive law or the basis for revocation of probation pursuant to arti-
cle four hundred ten of the crimnal procedure |aw

8§ 7. This act shall take effect imediately.



