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AN ACT to anend the famly court act, in relation to gun violence
restraining orders

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 12 of the fanmily court act is renunbered article
13, section 1211 is renunbered section 1311 and a new article 12 is
added to read as foll ows:

ARTICLE 12
GUN VI O ENCE RESTRAI NI NG ORDER

Section 1211. Ceneral.
1212. Tenporary enmergency gun Vviolence restraining order.
1213. Ex parte gun violence restraining order.
1214. Gun_violence restraining order issued after notice and

heari ng.

1215. O f enses.
8 1211. General. 1. A gun violence restraining order is an order, in
witing, signed by the court, prohibiting and enjoining a naned person
fromhaving in his or her custody or control, owning, purchasing,

possessing, or receiving any firearns or anmunition. This article estab-
lishes a civil restraining order process to acconplish that purpose.

2. The office of court admnistration shall prescribe the formof the
petitions and orders and any other docunents. and shall pronulgate any
rules of court, necessary to inplenent this article.

3. A petition for a gun violence restraining order shall describe the
nunber, types, and locations of any firearns and anmunition presently
believed by the petitioner to be possessed or controlled by the subject
of the petition.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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4. Nothing in this article shall be interpreted to require a |aw
enforcenment agency or a law enforcenent officer to seek a gun viol ence
restraining order in any case, including, but not limted to, in a case
in which the agency or officer concludes, after investigation, that the
criteria for issuance of a gun violence restraining order are not satis-
fied.

5. Prior to a hearing on the issuance, renewal, or termi nation of an
order under section twelve hundred thirteen or twelve hundred fourteen
of this article the court shall ensure that a search warrant is
conducted and shall keep information obtained from a search conducted
pursuant to this section confidential.

6. (a) The court shall notify the division of crimnal justice
services when a gun violence restraining order has been issued or
renewed under this article no later than one court day after issuing or
renewi ng the order.

(b) The court shall notify the division of crimnal justice services
when a gun violence restraining order has been dissolved or term nhated
under this article no later than five court days after dissolving or
termnating the order. Upon receipt of either a notice of dissolution or
a notice of termnation of a gun violence restraining order, the divi-
sion of crimnal justice services shall, within fifteen days, docunent
the updated status of any order issued under this article.

(c) The notices required to be submtted to the division of crimnal
justice services pursuant to this section shall be submitted in an el ec-
tronic format, in a nmanner prescribed by the division.

(d) When notifying the division of crimnal justice services pursuant
to paragraph (a) or (b) of this subdivision, the court shall indicate in
the notice whether the person subject to the gun violence restraining
order was present in court to be inforned of the contents of the order
or if the person failed to appear. The person's presence in court shal
constitute proof of service of notice of the terns of the order.

(e) (1) Wthin one business day of service, a law enforcenent officer
who served a qgun violence restraining order shall subnit the proof of
service directly into the database established under section two hundred
twenty-one-a of the executive law, including his or her nane and |aw
enforcenent agency. and shall transmt the original proof of service
formto the issuing court.

(2) Wthin one business day of receipt of proof of service by a person
other than a |l aw enforcenent officer, the clerk of the court shal
submt the proof of service of a gun violence restraining order directly
into the database established under section twd hundred twenty-one-a of
the executive law, including the nane of the person who served the
order. If the court is unable to provide this notification to the divi-
sion of crimnal justice services by electronic transm ssion, the court
shall., wthin one business day of receipt, transnmt a copy of the proof
of service to a local |aw enforcenent agency. The local |aw enforcenent
agency shall submt the proof of service directly into the reqgistry
establ i shed under section twd hundred twenty-one-a of the executive |aw
within one business day of receipt fromthe court.

7. (a) A person subject to a gun violence restraining order issued
pursuant to this article shall not have in his or her custody or
control, own, purchase, possess, or receive any firearns or amunition
while that order is in effect.

(b) (1) Upon issuance of a gun violence restraining order issued
pursuant to this article, the court shall order the restrained person to
surrender to the local |aw enforcenent agency all firearns and anmuni -
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tion inthe restrained person's custody or control, or which the
restrained person possesses 0or _owns.

(2) The surrender ordered pursuant to subparagraph one of this para-
graph shall occur by inmmediately surrendering all firearns and anmuni -
tion in a safe manner. upon request of any law enforcenent officer, to
the control of the officer, after being served wth the restraining
order. A law enforcenent officer serving a gun violence restraining
order that indicates that the restrained person possesses any firearns
or ammunition shall request that all firearns and amrunition be i me-
diately surrendered. Alternatively, if no request is nade by a law
enforcenent officer, the surrender shall occur within twenty-four hours
of being served with the order, by either surrendering all firearns and
ammunition in a safe manner to the control of the local | aw enforcenent
agency, or by selling all firearnms and ammnition to a licensed gun
dealer. The law enforcenent officer or licensed gun dealer taking
possession of any firearnms or ammunition pursuant to this subdivision
shall issue a receipt to the person surrendering the firearmor firearns
or ammunition or both at the tine of surrender. A person ordered to
surrender all firearns and amunition pursuant to this subdivision
shall, wthin forty-eight hours after being served with the order. do
both of the foll ow ng:

(A) File with the court that issued the gun violence restraining order
the original receipt showing all firearns and amunition have been
surrendered to a local |aw enforcenent agency or sold to a |licensed gun
dealer. Failure to tinely file a receipt shall constitute a violation of
the restraining order.

(B) File a copy of the receipt described in clause (A) of this subpar-
agraph with the |aw enforcenent agency that served the gun violence
restraining order. Failure to tinely file a copy of the receipt shal
constitute a violation of the restraining order.

(c) (1) Any firearns or amunition surrendered to a |aw enforcenent
officer or law enforcenent agency pursuant to this section shall be
retained by the law enforcenent agency until the expiration of any gun
violence restraining order that has been issued against the restrained
person. Upon expiration of any order, any firearns or amunition shal
be returned to the restrained person.

(2) A restrained person who owns any firearns or amunition that are
in the custody of a | aw enforcenent agency pursuant to this section and
who does not wish to have the firearmor firearns or ammunition returned
is entitled to sell or transfer title of any firearns or ammunition to a
licensed dealer provided that the firearmor firearns or amunition are
otherwise legal to own or possess and the restrained person otherw se
has right to title of the firearmor firearns or amunition.

(d) If a person other than the restrained person clains title to any
firearms or ammunition surrendered pursuant to this section, and he or
she is determned by the |aw enforcenent agency to be the | awful owner
of the firearmor firearns or ammunition, the firearm or firearns or
ammunition shall be returned to himor her.

§ 1212. Tenporary energency gun violence restraining order. 1. A
tenporary energency gun violence restraining order may be issued on an
ex parte basis only if a law enforcenent officer asserts, and a judicial
officer finds, that there is reasonable cause to believe both of the
fol |l ow ng:

(a) The subject of the petition poses an inmediate and present danger
of causing personal injury to hinself. herself, or another by having in
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his or her custody or control, owning, purchasing, possessinhg. or
receiving a firearm and

(b) A tenporary energency gun violence restraining order is necessary
to prevent personal injury to the subject of the petition or another
because less restrictive alternatives either have been tried and found
to be ineffective, or have been determ ned to be inadequate or inappro-
priate for the circunstances of the subject of the petition.

2. A tenporary energency gun violence restraining order issued pursu-
ant to this section shall prohibit the subject of the petition from
having in his or her custody or control, owning, purchasing, possessing.
or receiving, or attenpting to purchase or receive, a firearmor anmuni -
tion, and shall expire twenty-one days from the date the order is
i ssued.

3. Atenporary energency gun violence restraining order is valid only
if it is issued by a judicial officer after naking the findings required
by subdivision one of this section and pursuant to a specific request by
a law enforcenent officer.

4. A tenporary energency gun violence restraining order issued under
this section shall include all of the foll ow ng:

(a) A statenent of the grounds supporting the issuance of the order.

(b) The date and tinme the order expires.

(c) The address of the superior court for the county in which the
restrained party resides; and

(d) The following statenent: "To the restrained person: This order
wiill last until the date and tine noted above. You are required to
surrender all firearns and ammunition that you own or possess in accord-
ance with Article 12 of the Famly Court Act and you may not have in
your custody or control, own, purchase, possess, or receive, or attenpt
to purchase or receive a firearmor ammunition, while this order is in
effect. However, a nore permanent gun violence restraining order may be
obtained from the court. You may seek the advice of an attorney as to
any matter connected with the order. The attorney should be consulted
pronptly so that the attorney may assist you in any matter connected
with the order."

5. A law enforcenent officer who requests a tenporary energency gun
violence restraining order shall do all of the foll ow ng:

(a) If the order is obtained orally, nenorialize the order of the
court on the form approved by the office of court admnistration;

(b) Serve the order on the restrained person, if the restrained person
can _reasonably be | ocat ed;

(c) File a copy of the order with the court as soon as practicable
after issuance;

(d) Have the order entered into the conputer database systemfor
protective orders mmintained by the division of <crinmnal justice
services.

6. (a) (1) Except as provided in subparagraph two of this paragraph
the petition for a tenporary energency gun violence restraining order
shall be obtained by submtting a witten petition to the court.

(2) If time and circunstances do not pernit the submission of a wit-
ten petition, a tenporary energency gun violence restraining order my
be issued in accordance with the procedures for obtaining an oral search
war r ant .

(b) The presiding judge of the suprene court of each county shal
designate at | east one judge, conmm ssioner, or referee who shall be

reasonably available to issue tenporary emergency gun viol ence restrain-
ing orders when the famly court is not in session.




O©CoOoO~NOUP~WNE

A. 3661 5

8§ 1213. Ex parte gun violence restraining order. 1. (a) A famly
nenber of a person or a law enforcenent officer may file a petition
requesting that the court issue an ex parte gun violence restraining
order _enjoining the subject of the petition fromhaving in his or her

custody or control, owning, purchasing, possessing., oOr receiving a
firearmor ammunition.
(b) For the purposes of this section, "famly nenber" shall nean a

nenber of the sane famly or household as defined in section eight
hundred twelve of this chapter.

(c) A court may issue an ex parte gun violence restraining order if
the petition, supported by an affidavit nade in witing and signed by
the petitioner under oath, or an oral statenent taken pursuant to subdi-

vision two of this section and any additional information provided to
the court shows that there is a substantial likelihood that both of the
following are true

(1) The subject of the petition poses a significant danger, in the
near future, of personal injury to hinmself, herself, or another by
having in his or her custody or control, owning, purchasing, possessing.
or receiving a firearmas determined by considering the factors |listed

in subdivision two of this section.

(2) An ex parte gun violence restraining order is necessary to prevent
personal injury to the subject of the petition or another because |ess
restrictive alternatives either have been tried and found to be ineffec-
tive, or are inadequate or inappropriate for the circunstances of the
subj ect of the petition.

(d) An affidavit supporting a petition for the i ssuance of an ex parte

gun violence restraining order shall set forth the facts tending to
establish the grounds of the petition, or the reason for believing that
they exist.

(e) An ex parte order under this section shall be issued or denied on
the sane day that the petition is submtted to the court, unless the
petition is filed too late in the day to pernt effective review, in
which case the order shall be issued or denied on the next day of judi-
cial business in sufficient tine for the order to be filed that day with
the clerk of the court.

2. (a) (1) The <court, before issuing an ex parte gun violence
restraining order, shall exan ne on oath, the petitioner and any w tness
the petitioner may produce.

(2) Inlieu of exam ning the petitioner and any witness the petitioner
may produce, the court nay require the petitioner and any wtness to
submit a witten affidavit signed under oath.

(b) (1) In deternm ning whether grounds for a gun violence restraining
order exist, the court shall consider all evidence of the follow ng:

(A) A recent threat of violence or act of violence by the subject of
the petition directed toward another.

(B) A recent threat of violence or act of violence by the subject of
the petition directed toward hinself or herself.

(O Aviolation of an energency order of protection that is in effect
at the tine the court is considering the petition.

(D) A recent violation of an unexpired order of protection.

(E) A pattern of violent acts or violent threats within the past
twelve nonths, including, but not linmted to, threats of violence or
acts of violence by the subject of the petition directed toward hinsel f,
hersel f. or another.

(2) In determning whether grounds for a gun violence restraining
order exist, the court may consider any other evidence of an increased
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risk for violence, including, but not limted to, evidence of any of the
fol |l owi ng:

(A The unlawful and reckless use, display., or brandishing of a
firearmby the subject of the petition.

(B) The history of use, attenpted use., or threatened use of physica
force by the subject of the petition against another person.

(C© Any prior arrest of the subject of the petition for a felony
of fense.

(D) Any history of a violation by the subject of the petition of an
energency order of protection.

(E) Any history of a violation by the subject of the petition of an
order of protection.

(F) Docunentary evidence, including., but not limted to, police
reports and records of convictions, of either recent crininal offenses
by the subject of the petition that involve controlled substances or
al cohol or ongoing abuse of controlled substances or al cohol by the
subj ect of the petition.

(G Evidence of recent acquisition of firearns, ammunition, or other
deadl y weapons.

(3) For the purposes of this subdivision, "recent" shall nmean within
the six nonths prior to the date the petition was filed.

(c) If the court determines that grounds to issue an ex parte gun
violence restraining order exist, it shall issue an ex parte gun
violence restraining order that prohibits the subject of the petition
from having in his or her custody or control, owning. purchasing,
possessing, or receiving, or attenpting to purchase or receive, a
firearm or ammunition., and expires no later than twenty-one days from
the date of the order

3. (a) An ex parte gun violence restraining order issued under this
section shall include all of the foll ow ng:

(1) A statement of the grounds supporting the issuance of the order.

(2) The date and tinme the order expires.

(3) The address of the superior court in which any responsive pleading
should be filed.

(4) The date and tinme of the schedul ed hearing.

(5) The following statenent: "To the restrained person: This order is
valid until the expiration date and tinme noted above. You are required
to surrender all firearms and anmmunition that you own or possess in
accordance with Article 12 of the Famly Court Act and you nmy not have
in your custody or control, own, purchase, possess, or receive, or
attenpt to purchase or receive a firearmor amunition, while this order
is in effect. A hearing will be held on the date and at the tinme noted
above to determine if a nore pernmanent gun violence restraining order
should be issued. Failure to appear at that hearing may result in a
court making an order against you that is valid for a year. You may seek
the advice of an attorney as to any nmatter connected with the order. The
attorney should be consulted pronptly so that the attorney may assi st
you in any matter connected with the order."

(b) (1) An ex parte gun violence restraining order shall be personally
served on the restrained person by a law enforcenent officer, or any
person who is at least eighteen years of age and not a party to the
action, if the restrained person can reasonably be | ocated.

(2) When serving a gun violence restraining order, a |aw enforcenent
officer shall inform the restrained person of the hearing schedul ed
pursuant to subdivision four of this section.
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4. Wthin twenty-one days after the date on the order, before the
court that issued the order or another court in the sane jurisdiction,
the court shall hold a hearing pursuant to section twelve hundred four-
teen of this article to deternmine if a gun violence restraining order
shoul d be issued.

8 1214. Gun violence restraining order issued after notice and hear-
ing. 1. (a) Afamly nenber of a person or a law enforcenent officer nmay
request that a court, after notice and a hearing, issue a gun _viaolence
restraining order enjoining the subject of the petition fromhaving in
his or her custody or control, owning., purchasing., possessing. or
receiving a firearmor ammunition for a period of one year.

(b) For the purposes of this section, "famly nenber" shall nean a
nenber of the sane famly or household as defined in section eight
hundred twelve of this chapter.

2. In determning whether to issue a gun violence restraining order
under this section, the court shall consider evidence of the facts iden-
tified in subparagraph one of paragraph (b) of subdivision two of
section twelve hundred thirteen of this article and nay consider any
other evidence of an increased risk for violence, including, but not
limted to, evidence of the facts identified in subparagraph tw of
paragraph (b) of subdivision tw of section twelve hundred thirteen of
this article.

3. (a) At the hearing, the petitioner shall have the burden of prov-
ing, by clear and convincing evidence, that both of the following are
true:

(1) The subject of the petition, or a person subject to an ex parte
gun violence restraining order, as applicable, poses a significant
danger of personal injury to hinself, herself, or another by having in
his or her custody or control, owning. purchasing. possessing. or
receiving a firearmor ammunition

(2) A gun violence restraining order is necessary to prevent persona
injury to the subject of the petition, or the person subject to an ex
parte gun violence restraining order, as applicable, or another because
less restrictive alternatives either have been tried and found to be
ineffective, or are inadequate or inappropriate for the circunstances of
the subject of the petition., or the person subject to an ex parte gun
violence restraining order, as applicable.

(b) (1) If the court finds that there is clear and convincing evidence

to issue a gun violence restraining order, the court shall issue a gun
violence restraining order that prohibits the subject of the petition
fromhaving in his or her custody or control, owning, purchasing,

possessing, or receiving, or attenpting to purchase or receive, a
firearmor amunition.

(2) If the court finds that there is not clear and convincing evidence
to support the issuance of a gun violence restraining order, the court
shall dissolve any tenporary energency or ex parte gun violence
restraining order then in effect.

(c) The gun violence restraining order issued under this section shal
have a duration of one year, subject to termnation by further order of
the court at a hearing held pursuant to subdivision four of this section
and renewal by further order of the court pursuant to subdivision five
of this section.

4. (a) A gun violence restraining order issued pursuant to this chap-
ter shall include all of the follow ng:

(1) A statement of the grounds supporting the issuance of the order.

(2) The date and tinme the order expires.
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(3) The address of the superior court for the county in which the
restrained party resides.

(4 The following statenent: "To the restrained person: This order
will last until the date and tinme noted above. If you have not done so
already, vou nust surrender all firearns and amunition that you own or
possess in accordance with Article 12 of the Famly Court Act. You may
not have in your custody or control. own, purchase, possess, or receive,
or attenpt to purchase or receive a firearmor anmmunition, while this
order is in effect. Pursuant to section 1214 of the Family Court Act,
you have the right to request one hearing to termnate this order at any
tinme during its effective period. You may seek the advice of an attorney
as to any matter connected with the order."

(b) Wen the court issues a gun violence restraining order under this

article, the court shall informthe restrained person that he or she is
entitled to one hearing to request a termnation of the order. pursuant
to subdivision five of this section, and shall provide the restrained

person with a formto request a hearing.

5. (a) A person subject to a gun violence restraining order issued
under this section may submt one witten request at any tine during the
effective period of the order for a hearing to termnate the order.

(b) If the court finds after the hearing that there is no | onger clear
and convincing evidence to believe: (1) that the person poses a signif-
icant danger, in the near future, of personal injury to hinself,
herself, or another by having in his or her custody or control, owning,
purchasing, possessing, or receiving a firearm as deternined under
section twelve hundred thirteen of this article; or

(2) that a gun violence restraining order is necessary to prevent
personal injury to the subject of the petition or another. the court
shall terminate the order

6. (a) (1) Afamily nenber of a restrained person or a |law enforcenent
officer may request a renewal of a gun violence restraining order at any
tinme within the three nonths before the expiration of a gun violence
restraining order.

(2) For the purposes of this subdivision, "famly nenber" shall nean a
nenber of the sanme family or household as defined in section eight
hundred twelve of this chapter.

(b) A court may, after notice and a hearing. renew a gun Vviolence
restraining order issued under this section if the petitioner proves., by
clear and convincing evidence, that the subject of the petition poses a
significant danger, in the near future, of personal injury to hinself,
herself, or another by having in his or her custody or control, owning,
pur chasi ng, possessing, or receiving a firearmas determ ned by consid-
ering the factors listed in subdivision two of this section; or that a
gun violence restraining order is necessary to prevent personal injury
to the subject of the petition or another because less restrictive
alternatives either have been tried and found to be ineffective, or are

i nadequate or inappropriate for the circunstances of the subject of the
petition.

(c) In determining whether to renew a gun violence restraining order
issued under this section, the court shall consider evidence of the
facts identified in subparagraph one of paragraph (b) of subdivision two
of section twelve hundred thirteen of this article and nmay consider any
other evidence of an increased risk for violence., including. but not
limted to, evidence of the facts identified in subparagraph two of
paragraph (b) of subdivision two of section twelve hundred thirteen of
this article.
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(d) At the hearing, the petitioner shall have the burden of proving,
by clear and convincing evidence, that the subject of the petition poses
a significant danger, in the near future, of personal injury to hinself,
herself. or another by having in his or her custody or control, owning.
purchasing, possessing, or receiving a firearmas determ ned by consid-
ering the factors listed in subdivision two of this section; or that a
gun violence restraining order is necessary to prevent personal injury
to the subject of the petition or another because less restrictive
alternatives either have been tried and found to be ineffective, or are
i nadequate or inappropriate for the circunstances of the subject of the

petition.
(e) If the renewal petition is supported by clear and convincing
evi dence, the court shall renew the qun violence restraining order

i ssued under this section.

(f) The renewal of a gun violence restraining order issued pursuant to
this section shall have a duration of one year, subject to ternination
by further order of the court at a hearing held pursuant to subdivision
five of this section and further renewal by further order of the court
pursuant to this subdivision.

(g) A gun violence restraining order renewed pursuant to this section
shall include the following information:

(1) A statenment of the grounds supporting the issuance of the order.

(2) The date and tine the order expires.

3) The address of the superior court in which any responsive pleadin
should be filed.

(4) The date and tinme of the schedul ed hearing.

(5) The following statenent: "To the restrained person: This order is
valid until the expiration date and tinme noted above. You are required
to surrender all firearms and ammunition that you own or possess in
accordance with Article 12 of the Famly Court Act and you may not have
in your custody or control, own, purchase, possess, or receive, or
attenpt to purchase or receive a firearmor ammunition, while this order
is in effect. A hearing will be held on the date and at the tinme noted
above to deternmine if a nore pernmanent gun violence restraining order
should be issued. Failure to appear at that hearing may result in a
court making an order against you that is valid for a year. You may seek
the advice of an attorney as to any natter connected with the order. The
attorney should be consulted pronptly so that the attorney may assi st
you in any natter connected with the order."

7. Any hearing held pursuant to this section nay be continued upon a
showing of good cause. Any existing order issued pursuant to this
subdi vision shall remain in full force and effect during the period of
cont i nuance.

8. If a person subject to a gun violence restraining order issued or
renewed pursuant to this section was not present in court at the tine
the order was issued or renewed, the gun violence restraining order
shall be personally served on the restrained person by a | aw enf orcenent
officer or any person who is at |east eighteen years of age and not a
party to the action, if the restrained person can reasonably be | ocated.

8 1215. O fenses. 1. Every person who files a petition for an ex parte
gun violence restraining order pursuant to section twelve hundred thir-
teen of this article, or a gun violence restraining order issued after
notice and a hearing pursuant to section twelve hundred fourteen of this
article, knowing the information in the petition to be false or with the
intent to harass, is guilty of a m sdeneanor
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2. Every person who owns or possesses a firearmor anmunition with
know edge that he or she is prohibited from doing so by a tenporary
energency gun violence restraining order issued pursuant to section
twelve hundred twelve of this article, an ex parte gun violence
restraining order issued pursuant to section twelve hundred thirteen of
this article, or a gun violence restraining order issued after notice
and a hearing issued pursuant to section twelve hundred fourteen of this
article, is quilty of a nmi sdeneanor and shall be prohibited from having
in his or her custody or control, owning, purchasing, possessinhg. or
receiving, or attenpting to purchase or receive, a firearmor ammunition
for a five-year period. to conmence upon the expiration of the existing
gun violence restraining order.

§ 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.




