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Introduced by M of A MDONALD -- read once and referred to the Commt-
tee on Codes

AN ACT to anmend the penal law, in relation to crimnal diversion of
prescription nedications and prescriptions, establishing the offense
of fraudulent prescription, dispensing and procurenent of non-cont-
roll ed substance prescription nedications and devices, and establish-
ing the offense of unlawful possession of non-controlled substance
prescription nedications and devices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 178.00 of the penal |aw, as added by chapter 81 of
the laws of 1995, is amended to read as foll ows:

§ 178.00 Crim nal di version of prescription medi cati ons and
prescriptions; definitions.

The following definitions are applicable to this article:

1. "Prescription nmedication or device" neans any article for which a
prescription is required in order to be lawfully sold, delivered or
distributed by any person authorized by law to engage in the practice of
t he profession of pharnmacy.

2. "Prescription” neans a direction or authorization by neans of a
witten prescription form el ectronic prescription or an ora
prescription which permts a person to lawfully obtain a prescription
medi cation or device from any person authorized to dispense such
prescription nedication or device.

3. "Prescription form nmeans an official state prescription form
authorized by a state for use by health practitioners authorized to
wite prescriptions.

4. "Crimnal diversion act" nmeans an act or acts in which a person

knowi ngl y:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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(a) transfers or delivers, in exchange for anything of pecuniary
val ue, a prescription medication or device with know edge or reasonable
grounds to know that the recipient has no nedical need for it; or

(b) receives, in exchange for anything of pecuniary value, a
prescription nedication or device with know edge or reasonable grounds
to know that the seller or transferor is not authorized by |aw to sel
or transfer such prescription nmedication or device; or

(c) receives, in exchange for anything of pecuniary value, a
prescription nedication or device, prescription, or prescription form
froma |aw enforcenent officer acting in an undercover capacity or his
or her agent, believing or having reasonable ground to believe that the
officer or his or her agent is soneone who is not authorized by law to
sell or transfer such prescription nedication or device, prescription
or prescription form or

(d) transfers or delivers a prescription or prescription form in
exchange for anything of pecuniary val ue; or

[£5] (e) receives a prescription or prescription formin exchange for
anyt hi ng of pecuni ary val ue.

8 2. Paragraph (c) of subdivision 1 of section 178.05 of the pena
| aw, as added by chapter 81 of the laws of 1995, is anended and two new
paragraphs (d) and (e) are added to read as foll ows:

(c) a person acting in good falth who is seeklng [L;ea;nen;-#e;—a

ned+eaL——eend+%+en] to obtain a Drescr|pt|0n prescription nEdlcatlon or

device that has been lawfully prescribed to himor her, and for which he
or she has a nedical need; or

(d) a person acting in good faith, who reasonably believes that he or
she is assisting another person to obtain a prescription, prescription
nedi cati on or device that has been lawfully prescribed to that other

erson; or

(e) a duly registered manufacturer or whol esaler of drugs, as defined
in article one hundred thirty-seven of the education |aw, acting in good
faith in the lawful course of his or her business.

8§ 3. Section 178.10 of the penal |aw, as added by chapter 81 of the
| aws of 1995, is anended to read as foll ows:

§ 178.10 Crim nal di version of prescription medi cati ons and
prescriptions in the [fewth] fifth degree.

A person is guilty of crimnal diversion of prescription nedications
and prescriptions in the [fewth] fifth degree when he or she commits a
crimnal diversion act.

Crimnal diversion of prescription medications and prescriptions in
the [fewth] fifth degree is a class A mi sdeneanor.

8 4. Section 178.15 of the penal |aw, as added by chapter 81 of the
| aw of 1995, is anmended to read as follows:

§ 178.15 Crim nal di version of prescription nmedi cati ons and
prescriptions in the [thi+d] fourth degree.

A person is guilty of crimnal diversion of prescription nedications
and prescriptions in the [+hi+d] fourth degree when he or she:

1. commits a crimnal diversion act, and the value of the benefit
exchanged is in excess of one thousand dollars; or

2. commits the crine of crimnal diversion of prescription nmedications
and prescriptions in the [feuth] fifth degree, and has previously been

convi cted of [Lhe—e4+n%—ei—e4+n+naL—d+¥e4s+en——eL——p;ese#+p%+en——n%d+sa—
LFens—and—pLeseL+pL+eas—+n—%he—#eu¥%h—deg#ee] an offense defined in this

article;
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3. conmits the crine of crimnal diversion of prescription nedications
and prescriptions in the fifth degree on two or nobre occasions over a
thirty-five day period.

Crimnal diversion of prescription nmedications and prescriptions in
the [+hi+d] fourth degree is a class E fel ony.

§ 5. Section 178.20 of the penal |aw, as added by chapter 81 of the
|l aws of 1995, is anmended to read as foll ows:

§ 178.20 Crim nal di version of prescription nmedi cati ons and
prescriptions in the [seecord] third degree.

A person is guilty of crimnal diversion of prescription medications
and prescriptions in the [seeerd] third degree when he or she.

l. comits a crimnal diversion act, and the value of the benefit
exchanged is in excess of three thousand dollars; or

2. commts the crine of crimnal diversion of prescription nedications
and prescriptions in the fifth degree on four or nbre occasions over a
thirty-five day period; or

3. commits the crine of crimnal diversion of prescription nedica-
tions and prescriptions in the fifth degree, and is:

(a) a physician or other person authorized to issue a prescription; or

(b) a pharnmcist or other person authorized to dispense prescription
nedi cati ons and devi ces.

Crimnal diversion of prescription medications and prescriptions in
the [secend] third degree is a class D fel ony.

8§ 6. Section 178.25 of the penal |aw, as added by chapter 81 of the
|l aws of 1995, is anended to read as foll ows:

§ 178.25 Crim nal di versi on of prescription medi cati ons and
prescriptions in the [H4+st] second degree.

A person is guilty of crimnal diversion of prescription nedications
and prescriptions in the [H+st] second degree when he or she.

1. comits a crimnal diversion act, and the value of the benefit
exchanged is in excess of fifty thousand dollars; or

2. conmits the crine of crimnal diversion of prescription nedications
and prescriptions in the fifth degree on six or nbre occasions over a
thirty-five day period; or

3. conmits the crine of crimnal diversion of prescription nedications
and prescriptions in the fifth degree on two or npbre occasions over a
ninety day period, and is:

(a) a physician or other person authorized to issue a prescription; or

(b) a pharmacist or other person authorized to dispense prescription
nedi cati ons and devi ces.

Crimnal diversion of prescription nedications and prescriptions in
the [H—+st] second degree is a class C fel ony.

8 7. The penal law is anended by adding a new section 178.30 to read
as foll ows:

8 178.30 Crimnal di ver sion of prescription nedi cati ons and
prescriptions in the first degree.

A person is gquilty of crimnal diversion of prescription nedications
and prescriptions in the first degree when he or she comrits the crine
of crimnal diversion of prescription nedications or prescriptions in
the fifth degree on five or nore occasions over a ninety day period, and
is:

(a) a physician or other person authorized to issue a prescription; or

(b) a pharmacist or other person authorized to di spense prescription
nedi cati ons and devi ces.

Crimnal diversion of prescription nedications and prescriptions in
the first degree is a class B fel ony.
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8§ 8. The penal law is anmended by adding a new article 178-A to read as
foll ows:
ARTICLE 178-A
FRAUDULENT PRESCRI PTI ON., DI SPENSI NG AND PROCURENMENT OF
NON- CONTROLLED SUBSTANCE PRESCRI PTI ON MEDI CATI ONS AND DEVI CES
Section 178.50 Definitions.

178.55 Fraudulent prescription, dispensing and procurenent of
non-control |l ed substance prescription nedications and
devices in the third degree.

178. 60 Fraudulent prescription, dispensing and procurenent of
non-control |l ed substance prescription nedications and
devices in the second degree.

178.65 Fraudulent prescription, dispensing and procurenent of
non-control |l ed substance prescription nedications and
devices in the first degree.

8 178.50 Definitions.

The following definitions are applicable to this article:

1. "Prescription nedication or device" neans any article for which a
prescription is required in order to be lawfully sold, delivered or
distributed by any person authorized by law to engage in the practice of
the profession of pharmacy.

2. "Prescription" nmeans a direction or authorization by neans of a
witten prescription form an electronic prescription or an ora
prescription which pernmts a person to lawfully obtain a prescription
nedication or device from any person authorized to dispense such
prescription nmedication or device.

3. "Controlled substance" neans any substance listed in schedule I,
I, 111, IVor V of section thirty-three hundred six of the public
health |aw other than mari huana, but including concentrated cannabis as
defined in paragraph (a) of subdivision four of section thirty-three
hundred two of such | aw

4, "Dispensing” and "dispenses" refer to the dispensing of a
prescription nmedication or device fromor within a pharmcy, hospital,
physician's office, clinic or other pharmaceutical or nmedical facility.
8 178.55 Fraudulent prescription, dispensing and procurenent of non-

controlled substance prescription nedications and devices in
the third degree

A person is qguilty of fraudulent prescription, dispensing and procure-
nent of non-controlled substance prescription nedications and devices in
the third degree when he or she:

1. issues a witten, electronic or oral prescription for a non-cont-
rolled substance prescription nedication or device, and is not a duly
li censed physi ci an or ot her per son authorized to issue such
prescription; or

2. dispenses a non-controlled substance prescription nedication or
device, with know edge or reasonable grounds to know that:

(a) the person for whomthe nedication or device has been prescribed
has no nedical need for such nedication or device; or

(b) no prescription for such nedication or device was issued by a duly
licensed physician or other person aut hori zed to i ssue such
prescription; or

(c) the prescription for such nedication or device was forged; or

(d) the prescription for such nedication or device was issued by a
duly licensed physician or other person authorized to issue such
prescription who was acting other than in good faith in the | awful
course of his or her professional practice; or
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3. presents or subnits a prescription for a non-controlled substance
prescription nedication or device to, or receives a non-controlled
subst ance prescription nedication or device from a duly licensed phar-
naci st or other person authorized to dispense such prescription nedica-
tion or device, with knowl edge or reasonable grounds to know that:

(a) the person for whomthe nedication or device has been prescribed
has no nedical need for such nedication or device; or

b) the prescription for such nedication or device was not issued by a
duly licensed physician or other person authorized to issue such
prescription; or

(c) the prescription for such nedication or device was forged; or

(d) the prescription for such nedication or device was issued by a
duly licensed physician or other person authorized to issue such
prescription who was acting other than in good faith in the | awful
course of his or her professional practice.

Fraudul ent prescription, dispensing and procurenent of non-controlled
substance prescription nedications and devices in the third degree is a
class D fel ony.

8 178.60 Fraudulent prescription, dispensing and procurenent of non-
controlled substance prescription nedications and devices in
the second deagree.

A person is qguilty of fraudulent prescription, dispensing and procure-
nment of non-controll ed substance prescription nedications and devices in

the second degree when he or she:
1. being a duly licensed physician or other person authorized to issue

a prescription, issues a witten, electronic or oral prescription for a
non-controll ed substance prescription nedication or device, or dispenses
a non-controll ed substance prescription nedication or device:

(a) with know edge or reasonable grounds to know that the person for
whom the prescription is issued, or to whomthe nedication is dispensed,
has no nedical need for the nedication or device that is being
prescribed; or

(b) other than in good faith in the lawful course of his or her
pr of essi onal practice; or

2. being a duly licensed pharmacist or other person authorized to
di spense a prescription nedication or device, dispenses a non-controlled
substance prescription nedication or device:

(a) with know edge or reasonable grounds to know that:

(i) the person for whomthe nedication or device has been prescribed
has no nedical need for such nedication or device; or

(ii) the prescription for such nedication or device was not issued by
a duly licensed physician or other person authorized to issue such
prescription; or

(iii) the prescription for such nedication or device was forged; or

(iv) the prescription for such nedication or device was issued by a
duly licensed physician or other person authorized to issue such
prescription who was acting other than in good faith in the |awful
course of his or her professional practice; or

(b) other than in good faith, in the course of his or her |awful
pr of essi onal practice.

Fraudul ent prescription, dispensing and procurenent of non-controlled
subst ance prescription nedications and devices in the second degree is a
class C fel ony.

8 178.65 Fraudulent prescription, dispensing and procurenent of non-

controll ed substance prescription nedications and devices in
the first degree
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A person is quilty of fraudulent prescription, dispensing and procure-
nent of non-controlled substance prescription nedications and devices in
the first degree when he or she, being either a duly |icensed physician
or _other person authorized to issue a prescription, or a duly licensed
pharnaci st or other person authorized to dispense a prescription nedica-
tion or device, commts the crinme of fraudulent prescription. dispensing

and procurenent of non-controlled substance prescription nedications and
devices in the second degree on two or nore occasions within a ninety

day peri od.

Fraudul ent prescription, dispensing and procurenent of non-controlled
substance prescription nedications and devices in the first degree is a
class B fel ony.

8§ 9. Title Mof the penal law is anended by adding a new article 219
to read as follows:

ARTICLE 219
UNLAWFUL POSSESSI ON OF NON- CONTROLLED SUBSTANCE PRESCRI PTI ON
MEDI CATI ONS AND DEVI CES
Section 219.00 Definitions.
219.05 Limtations on application of article.

219.10 Unl awf ul possessi on of non-control |l ed subst ance
prescription nedications and devices in the fifth
degree.

219. 15 Unl awf ul possessi on of non-control |l ed subst ance
prescription nedications and devices in the fourth
degr ee.

219. 20 Unl awf ul possessi on of non-controll ed subst ance
prescription nedications and devices in the third
degree.

219. 25 Unl awf ul possessi on of non-control | ed subst ance
prescription nedications and devices in the second
degree.

219. 30 Unl awf ul possessi on of non-control |l ed subst ance
prescription nedications and devices in the first
degr ee.

8§ 219.00 Definitions.

The following definitions are applicable to this article:

1. "Prescription nedication or device" neans any article for which a
prescription is required in order to be lawfully sold, delivered or
distributed by any person authorized by law to engage in the practice of
the profession of pharmacy.

2. "Prescription" nmeans a direction or authorization by neans of a
witten prescription form an electronic prescription or an ora
prescription which pernits a personto lawfully obtain a prescription
nedication or device from any person authorized to dispense such
prescription nedication or device.

3. "Controlled substance" neans any substance listed in schedule |
I, 111, I'Vor V of section thirty-three hundred six of the public
health |aw other than marihuana, but including concentrated cannabis as
defined in paragraph (a) of subdivision four of section thirty-three
hundred two of such | aw

4. The value of a prescription nedication or device shall be equiv-
alent to the fair market value of such nedication or device on the
lawful retail market, at about the tine and place that the crine is
comm tted.

8§ 219.05 Linmtations on application of article.
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The provisions of this article restricting the unlawful possession of
non-controlled substance prescription nedications and devices shall not
appl y:

1. to compn carriers or to warehousenen, while engaged in lawfully
transporting or storing such non-controlled substance prescription nedi-
cations and devices, or to any enployee of the sane acting wthin the
scope of his or her enploynent; or

2. to public officers or their enployees in the |awful perfornance of
their official duties requiring the possession or control of such non-
controll ed substance prescription nedications and devices; or

3. to tenporary incidental possession by enployees or agents of
persons lawfully entitled to possess such non-controlled substance
prescription nedications and devices, or by persons whose possession is
for the purpose of aiding public officers in performng their officia
duties; or

4, to a duly licensed physician, duly licensed pharmaci st or other
person authorized to possess or dispense such non-controlled substance
prescription nmedications and devices, acting in good faith in the | awful
course of his or her profession; or

5. to tenporary incidental possession by a person acting in good faith
who reasonably believes that he or she is assisting another person to
obtain a non-controlled substance prescription nedication or device that
has been lawfully prescribed to that other person.

219.10 Unl awful possession of non-controlled substance rescription

nedi cations and devices in the fifth degree.

A person is guilty of unlawful possession of non-controlled substance
prescription nedications and devices in the fifth degree when such
per son knowi ngly possesses one or npbre non-controlled substance
prescription nedications or devices which were not lawfully prescribed
to himor her, under circunstances evincing an intent to sell the sane;
and

1. The aggregate value of such non-controlled substance prescription
nedi cati ons and devices exceeds two hundred dollars; or

2. He or she possesses twenty or nore pills, tablets or capsules of
such non-controll ed substance prescription nedications and devices.

Unl awf ul possession of non-controlled substance prescription nedica-
tions and devices in the fifth degree is a class A m sdeneanor.

8§ 219.15 Unlawful possession of non-controlled substance prescription
nedi cations and devices in the fourth degree.

A person is guilty of unlawful possession of non-controlled substance
prescription nmedications and devices in the fourth degree when he or she
knowingly and unlawfully possesses one or nore non-controll ed substance
prescription nedications and devices which were not lawfully prescribed
to himor her; and

1. The aggregate value of such non-controlled substance prescription
nedi cati ons and devi ces exceeds five hundred dollars; or

2. He or she possesses fifty or nore pills, tablets or capsules of
such non-controll ed substance prescription nedications and devices; or

3. He or she possesses a non-controlled substance prescription nedica-
tion or device with an intent to sell it; or

4. He or she conmits the crine of unlawful possession of non-cont-
rolled prescription nedications and devices in the fifth degree, and has
previously been convicted of an offense defined in this article.

Unl awf ul possession of non-controlled substance prescription nedica-
tions and devices in the fourth degree is a class E fel ony.
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8§ 219.20 Unlawful possession of non-controlled substance prescription
nedi cations and devices in the third degree.

A person is guilty of unlawful possession of non-controlled substance
prescription nmedications and devices in the third degree when he or she
knowingly and unlawfully possesses one or nore non-controll ed substance
prescription nedications and devices which were not lawfully prescribed
to himor her; and

1. The aggregate value of such non-controlled substance prescription
nedi cati ons and devices exceeds fifteen hundred dollars; or

2. He or she possesses one hundred fifty or nore pills, tablets or
capsules of such non-controlled substance prescription nedications and
devi ces.

Unl awf ul possession of non-controlled substance prescription nedica-
tions and devices in the third degree is a class D fel ony.

219. 25 Unl awf ul ossession of non-controlled substance prescription

nedi cati ons and devices in the second degree.

A person is gquilty of unlawful possession of non-controlled substance
prescription nmedications and devices in the second degree when he or she
knowingly and unlawfully possesses one or nore non-controll ed substance
prescription nmedications and devices which were not lawfully prescribed
to himor her; and

1. The aggregate value of such non-controlled substance prescription
nedi cati ons and devi ces exceeds ten thousand dollars; or

2. He or she possesses one thousand or nore pills, tablets or capsules
of such non-controll ed substance prescription nedications and devices.

Unl awf ul possession of non-controlled substance prescription nedica-
tions and devices in the second degree is a class C fel ony.

8 219.30 Unlawful possession of non-controlled substance prescription
nedi cations and devices in the first degree.

A person is quilty of unlawful possession of non-controlled substance
prescription nedications and devices in the first degree when he or she
knowi ngly and unlawfully possesses one or nore non-controlled substance
prescription nedications and devices which were not lawfully prescribed
to himor her; and

1. The aggregate value of such non-controlled substance prescription
nedi cati ons and devi ces exceeds one hundred thousand dollars; or

2. He or she possesses ten thousand or nore pills, tablets or capsules
of such non-controll ed substance prescription nmedications and devices.

Unl awful possession of non-controlled substance prescription nedica-
tions and devices in the first degree is a class B fel ony.

8§ 10. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




