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Introduced by M of A LAVINE, ABINANTI, COLTON -- Milti-Sponsored by --
M of A GALEF -- read once and referred to the Conm ttee on Codes

AN ACT to amend the criminal procedure law, in relation to the conpar-
ison of fingerprints

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 240.40 of the criminal procedure
| aw, as anmended by chapter 19 of the |aws of 2012, is anended to read as
fol | ows:

1. Upon notion of a defendant against whom an indictment, superior
court information, prosecutor's information, information, or sinplified
i nformation charging a m sdenmeanor is pending, the court in which such
accusatory instrument is pending:

(a) must order discovery as to any material not disclosed upon a
demand pursuant to section 240.20, if it finds that the prosecutor's
refusal to disclose such material is not justified; (b) nmust, unless it
is satisfied that the people have shown good cause why such an order
should not be issued, order discovery or any other order authorized by
subdi vi si on one of section 240.70 as to any material not disclosed upon
demand pursuant to section 240.20 where the prosecutor has failed to
serve a tinely witten refusal pursuant to section 240.35; (c) may order
di scovery with respect to any other property, which the people intend to
introduce at the trial, upon a showi ng by the defendant that discovery
with respect to such property is material to the preparation of his or
her defense, and that the request is reasonable; [ard] (d) where proper-
ty in the people' s possession, custody, or control that consists of a
deoxyri bonucleic acid ("DNA") profile obtained from probative biol ogi ca
material gathered in connection with the investigation or prosecution of
the defendant and the defendant establishes that such profile conplies
with federal bureau of investigation or state requirements, whichever
are applicable and as such requirenents are applied to | aw enforcenent

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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agenci es seeking a keyboard search or simlar conparison, and that the
data neets state DNA i ndex systemor national DNA i ndex systemcriteria
as such criteria are applied to | aw enforcenent agencies seeking such a
keyboard search or simlar conparison, the court may order an entity
that has access to the conbi ned DNA i ndex systemor its successor system
to conpare such DNA profile agai nst DNA databanks by keyboard searches,
or a simlar nethod that does not invol ve upl oadi ng, upon notice to both
parties and the entity required to performthe search, upon a show ng by
the defendant that such a conparison is material to the presentation of
his or her defense and that the request is reasonable. For purposes of
this paragraph, a "keyboard search” shall nean a search of a DNA profile
against the databank in which the profile that is searched is not
upl oaded to or maintained in the databank; and (e) nmay order the divi-
sion of crimnal justice services to conpare a fingerprint obtained in
connection with the investigation or prosecution of the defendant
against the statewide autonated fingerprint identification system or
its successor system and the national integrated automated fingerprint
identification system or its successor system upon the court's deter-
m nation that such fingerprint conplies with federal bureau of investi-
gation or state requirenents, whichever are applicable and as such
requirenents are applied to law enforcenent agencies seeking such a
conparison and upon a showing by the defendant that such conparison is
material to the preparation of his or her defense, and that the request
is reasonable. Upon granting the notion pursuant to paragraph (c) of
this subdivision, the court shall, upon notion of the people show ng
such to be material to the preparation of their case and that the
request is reasonable, condition its order of discovery by further
directing discovery by the people of property, of the same kind or char-
acter as that authorized to be inspected by the defendant, which he or
she intends to introduce at the trial.

8§ 2. Section 440.30 of the crimnal procedure |aw is anended by adding
a new subdivision 1-b to read as foll ows:

1-b. In response to a notion under this section, the court my order
the division of <crimnal justice services to conpare a fingerprint
obtained in connection with the investigation or prosecution of the
def endant against the statewide automated fingerprint identification
system or its successor system and the national integrated automated
fingerprint identification system or its successor system upon the
court's determination that (1) such fingerprint conplies wth federa
bureau of investigation or state requirenents, whichever are applicable
and as such requirenents are applied to | aw enforcenent agenci es seeking
such a conparison and (2) if such conparison had been conducted, and if
the results had been admtted in the trial resulting in the judgnent., a
reasonabl e probability exists that the verdict wuld have been npbre
favorable to the defendant, or in a case involving a plea of guilty, if
the results had been available to the defendant prior to the plea, a
reasonable probability exists that the conviction would not have
resul ted.

8 3. This act shall take effect inmediately.




