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Introduced by M of A SIMMNONTZ, M G MLLER -- Milti-Sponsored by --
M of A HOOPER -- read once and referred to the Committee on Chil -
dren and Fanilies

AN ACT to anend the social services law and the famly court act, in
relation to proof of a neglected or abused child

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings. The legislature finds and declares
that infants who are born drug-exposed and drug-addicted nust be a
priority of our state's public health and child welfare systens. I1e-
gal drug addiction in pregnant wonen and correspondi ng fetal drug expo-
sure is an epidem c that has expanded in virtually geonmetric proportion
since the 1980's wth the advent of cheap, snokeable free base crack
cocai ne.

A large body of professional literature fromthe fields of pediatrics,
obstetrics and the social sciences has docunmented a nulti-mllion dollar
probl em whose effect on a generation of young Anericans is still being

di scovered. Unfortunately, the Ilaws and jurisprudence of the state of
New York have failed to adequately and appropriately address this
bur geoni ng cri si s.

The legislature further finds and declares that illegal drug use
during pregnancy creates a high degree of risk that newborns w Il exhib-
it neurobehavioral and circulatory health conplications. These conpli-
cations include neurol ogical defects, learning disabilities, |ow cogni-
tion, physical and devel opnental delay, and | ow birth weight.

Moreover, other states have recognized in utero drug exposure as
correlative to the Ilikelihood of further abuse or neglect during the
child s infancy. Such recognition has led to statutory revisions causing
in utero drug exposure to be presunptive evidence of «child abuse or
neglect and thereby warranting imrediate child protective services
i ntervention.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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The intervention of the state into the integrity of the famly wunit
shoul d be exercised cautiously. However, where the very life and safety
of the nost vul nerable segnment of society is in question, the inter-
vention of the state nust be aggressive and consistent.

Under the current appellate case lawin this state, proof of illegal
drug abuse during pregnancy as manifested by a positive toxicology
report for drugs in the child is insufficient in and of itself to
support a fact finding of child neglect under article 10 of the famly
court act.

Current state office of children and famly services policy states:
"Evidence that a newborn infant tests positive for a drug..... in its
bl oodstream or urine; is born dependent on drugs or with drug withdrawal
synptons....; or has been diagnosed as having a condition which may be
attributable to in utero exposure to drugs..... is not sufficient, in and
of itself, to support a determination that the child is mstreated. |In
addition, such evidence alone 1is not sufficient for a social service
district to take protective custody of such a child."

As a consequence, a positive toxicology report, wthout additiona
supporting evidence, may not be used to "indicate" a report of child
abuse or maltreatnent to the State Central Register of Abuse and
Mal t reat nent . This policy creates an unacceptable risk to New York's
nost vul nerabl e citizens: newborn infants.

At present, infants born with such a positive toxicology nmust, wthout
addi ti onal evidence of neglect, be discharged honme wthout nandating
support, supervision or intervention - only to await the occurrence of
ot her neglect, injury or even death before protective action can be
t aken.

Wiile intending to protect children, laws that essentially require the
child to be injured or harmed before help is offered are fatally fl awed.
The tragic consequences of such defective | aws are needl ess and avoi d-
abl e particularly when at the tinme of birth authorities are aware of an
i nedi at e probl em

The legislature finds that nore than sufficient research and schol ar-

ship exist to find the strongest possible causation between illegal drug
use during pregnancy and risk to the health and welfare of a child. It
is therefore the intent of this legislature that proof of illegal drug

use during pregnancy as mani fested by a positive toxicology report is,
in and of itself, the basis for a prima facie finding that the child is
a neglected child.

§ 2. Subdivision 4-a of section 371 of the social services law, as
added by chapter 782 of the |aws of 1971, subparagraph (B) of paragraph
(i) as anended by chapter 984 of the laws of 1981, is anended to read as
fol | ows:

4-a. "Neglected child" nmeans a child less than ei ghteen years of age

(i) whose physical, mental or enotional condition has been inpaired or
is in imrnent danger of beconming inpaired as a result of the failure of
his or her parent or other person legally responsible for his or her
care to exercise a mnimm degree of care

(A in supplying the child wth adequate food, clothing, shelter,
education, medical or surgical care, though financially able to do so or
of fered financial or other reasonable neans to do so; or

(B) in providing the child with proper supervision or guardi anship, by
unreasonably inflicting or allowing to be inflicted harm or a substan-
tial risk thereof, including the infliction of excessive corpora
puni shnment; or by misusing a drug or drugs; or by mnmisusing alcoholic
beverages to the extent that he or she |oses self-control of his or her
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actions; or by any other acts of a simlarly serious nature requiring
the aid of the court; provided, however, that where the respondent is
voluntarily and regularly participating in a rehabilitative program
evidence that the respondent has repeatedly m sused a drug or drugs or
al coholic beverages to the extent that he or she loses self-control of
his or her actions shall not establish that the child is a neglected
child in the absence of evidence establishing that the child' s physical,
mental or enotional condition has been inpaired or is in immnent danger
of becoming inpaired as set forth in this paragraph [{H)—ef—his—subdi—
wi-sioen]; or

(ii) who, as a newborn infant, tests positive for a controlled
substance not prescribed by a physician, in his or her bloodstream or

urine, is born dependent on such drugs or denonstrates drug w thdrawa
synpt ons, or has been di aghosed as having a condition which is attribut-
able to in utero exposure to illegal drugs; or

(iii) who has been abandoned by his or her parents or other person
l egally responsible for his or her care.

8 3. Subdivision (f) of section 1012 of the family court act, as added
by chapter 962 of the laws of 1970, subparagraph (A) of paragraph (i) as
anended by chapter 469 of the laws of 1971, subparagraph (B) of para-
graph (i) as anmended by chapter 984 of the |laws of 1981 and paragraph
(ii) as anmended by chapter 666 of the |aws of 1976, is amended to read
as foll ows:

(f) "Neglected child" nmeans a child less than ei ghteen years of age

(i) whose physical, mental or enotional condition has been inpaired or
is in immnent danger of becoming inpaired as a result of the failure of
his or her parent or other person legally responsible for his or her
care to exercise a mnimm degree of care

(A in supplying the child with adequate food, clothing, shelter or
education in accordance with the provisions of part one of article
sixty-five of the weducation |aw, or nedical, dental, optonetrical or
surgical care, though financially able to do so or offered financial or
ot her reasonabl e neans to do so; or

(B) in providing the child with proper supervision or guardi anship, by
unreasonably inflicting or allowing to be inflicted harm or a substan-
tial risk thereof, including the infliction of excessive corpora
puni shnent; or by misusing a drug or drugs; or by msusing al coholic
beverages to the extent that he or she |oses self-control of his or her
actions; or by any other acts of a simlarly serious nature requiring
the aid of the court; provided, however, that where the respondent is
voluntarily and regularly participating in a rehabilitative program
evi dence that the respondent has repeatedly msused a drug or drugs or
al coholic beverages to the extent that he or she | oses self-control of
his or her actions shall not establish that the child is a neglected
child in the absence of evidence establishing that the child's physical,
nmental or enotional condition has been inpaired or is in immnent danger
of beconming inmpaired as set forth in this paragraph [H)—ef—this—subdi—
w-sien]; or

(iit) who, as a newborn infant, tests positive for a controlled
substance not prescribed by a physician, in his or her bl oodstream or
urine, is born dependent on such drugs or denpbnstrates drug withdrawal
synptons, or has been di agnosed as having a condition which is attribut-
able to in utero exposure to illegal drugs; or

(iii) who has been abandoned, in accordance with the definition and
other criteria set forth in subdivision five of section three hundred
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eighty-four-b of the social services law, by his or her parents or other
person |l egally responsible for his or her care.

8 4. Subdivision (b) of section 1028 of the famly court act, as
anended by chapter 145 of the laws of 2000, is anended to read as
fol | ows:

(b) In determ ning whether tenporary renmoval of the child is necessary
to avoid imminent risk to the child' s life or health, the court shal
consider and determne in its order whether continuation in the child's
home would be contrary to the best interests of the child and where
appropriate, whether reasonable efforts were made prior to the date of
the hearing to prevent or elinmnate the need for renoval of the child
fromthe home and where appropriate, whether reasonable efforts were
made after renmoval of the child to nake it possible for the child to
safely return hone.

In a case involving a newborn infant testing positive for a controlled
subst ance not prescribed by a physician, in his or her bloodstream or
urine, born dependent on such drugs, denonstrating drug w thdrawal synp-
toms, or having been di agnosed as having a condition which is attribut-
able to in utero exposure to illegal drugs, such status of the child
shall establish a rebuttable presunption that the rel ease of the infant
to the parent presents an inmnminent danger to the child' s |life or health.

8 5. Paragraphs (vii) and (viii) of subdivision (a) of section 1046 of
the famly court act, paragraph (vii) as anended by chapter 432 of the
laws of 1993 and paragraph (viii) as added by chapter 1015 of the | aws
of 1972, are anended and a new paragraph (ix) is added to read as
fol | ows:

(vii) neither the privilege attaching to confidential conmunications
bet ween husband and wife, as set forth in section forty-five hundred two
of the civil practice law and rules, nor the physician-patient and
related privileges, as set forth in section forty-five hundred four of
the civil practice |aw and rules, nor the psychol ogist-client privilege,
as set forth in section forty-five hundred seven of the civil ©practice
law and rules, nor the social worker-client privilege, as set forth in
section forty-five hundred eight of the civil practice law and rules,
nor the rape crisis counselor-client privilege, as set forth in section
forty-five hundred ten of the civil practice law and rules, shall be a
ground for excluding evidence which otherwi se would be adm ssible[-] .
and

(viii) proof of the "inmpairment of enotional health" or "inpairnent of
mental or enotional condition" as a result of +the unwllingness or
inability of the respondent to exercise a mni mum degree of care toward
a child may include conpetent opinion or expert testinmony and nay
include proof that such inpairnent |essened during a period when the
child was in the care, custody or supervision of a person or agency
ot her than the respondent[-]; and

(ix) proof that a newborn infant tests positive for a controlled
subst ance not prescribed by a physician, in his or her bloodstream or

urine, is born dependent on such drugs. denonstrates drug w thdrawal
synptons, or has been di agnosed as having a condition which is attribut-
able to in utero exposure to illegal drugs shall be prinma facie proof of
negl ect .

8 6. Subdivision (d) of section 1051 of +the famly court act, as
anended by chapter 478 of the laws of 1988, is anended to read as
fol | ows:

(d) If the court nmakes a finding of abuse or neglect, it shall deter-
m ne, based wupon the facts adduced during the fact-finding hearing and
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any ot her additional facts presented to it, whether a prelimnary order
pursuant to section one thousand twenty-seven of this article is
required to protect the child's interests pending a final order of
di sposition. The court shall state the grounds for its determ nation. In
addition, a child found to be abused or neglected may be renoved and
remanded to a place approved for such purpose by the local social
services departnment or be placed in the custody of a suitable person,
pending a final order of disposition, if the court finds that there is a
substantial probability that the final order of disposition will be an
order of placenment under section one thousand fifty-five of this part.
I n deterni ni ng whet her substantial probability exists, the court shal
consider the requirenents of subdivision (b) of section one thousand
fifty-two of this part. Provided, however, that in a case involving a
newbor n i nf ant testing positive for a controlled substance not
prescribed by a physician, in his or her bloodstream or urine, born
dependent on such drugs, denonstrating drug wthdrawal synptons, or
havi ng been di agnosed as having a condition which is attributable to in
utero exposure to illegal drugs, such status of the child shall estab-
lish a rebuttable presunption that the release of the infant to the
parent presents an inminent danger to the child's Ilife or health.
8 7. This act shall take effect immediately.




