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STATE OF NEW YORK

11188--A

| N ASSEMBLY

June 13, 2018

Introduced by COWM TTEE ON RULES -- (at request of M of A Braunstein,
@Qunther) -- read once and referred to the Conmttee on Codes --
reported and referred to the Conmittee on Rules -- Rules Conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted

to the Commttee on Rul es

AN ACT to anend the penal law, the crininal procedure law, the fanly
court act and the civil rights law, in relation to establishing the
crime of unlawful dissem nation or publication of an intinmate inmage

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The penal |aw is amended by adding a new section 245.15 to
read as foll ows:
8 245.15 Unlawful dissenination or publication of an intinmate innge.

1. A person is qguilty of unlawful dissem nation or publication of an
intimate i nage when:

(a) with intent to cause material harmto the enptional, financial or
physical welfare of another person., he or she intentionally disseninates

or publishes a still or video innge of such other person, who is iden-
tifiable from the still or video inmage itself or frominformation
di spl ayed in connection with the still or video inmge, wthout such

other person's consent, which depicts:

(i) an unclothed or exposed intimate part of such other person; or

(ii) such other person engaging in sexual conduct as defined in subdi-
vision ten of section 130.00 of this chapter with another person; and

(b) such still or video inmage was taken under circunstances when the
person depicted had a reasonabl e expectation of privacy and the actor
knew or reasonably should have known the person depicted intended for
the still or video inage to remain private indefinitely, regardless of
whet her the actor was present when the still or video inmage was taken

2. For purposes of this section "intimate part" neans the naked geni -
tals, pubic area, anus or female nipple of the person.

2-a. For purposes of this section "dissem nate" and "publish" shal
have the sane neaning as defined in section 250.40 of this title.

3. This section shall not apply to the foll ow ng:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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(a) the reporting of unlawful conduct:

(b) dissemination or publication of an intimte inage made during
|l awful and common practices of law enforcenent, legal proceedings or
nedi cal treatnent;

(c) images involving voluntary exposure in a commercial setting;

(d) dissenmination or publication of an intinmate inmage nmade for a
legitimte public purpose;

(e) providers of an interactive conputer service for images provided
by another person. For purposes of this subdivision, "interactive
conputer service" shall nmean: any information service, systemor access
software provider that provides or enables conputer access by miltiple
users to a conputer server, including specifically a service or system
that provides access to the internet and such systems operated or
services offered by libraries or educational institutions.

Unl awful dissem nation or publication of an intimte inage is a class
A m sdeneanor.

8 2. The opening paragraph of subdivision 1 of section 530.11 of the
crimnal procedure law, as anended by section 4 of part NN of chapter 55
of the laws of 2018, is amended to read as foll ows:

The fam |y court and the crimnal courts shall have concurrent juris-
diction over any proceeding concerning acts which would constitute
di sorderly conduct, unlawful dissenmination or publication of an intinmate
i mage, harassnent in the first degree, harassment in the second degree,
aggravated harassnent in the second degree, sexual m sconduct, forcible
touchi ng, sexual abuse in the third degree, sexual abuse in the second
degree as set forth in subdivision one of section 130.60 of the penal
law, stalking in the first degree, stalking in the second degree, stalk-
ing inthe third degree, stalking in the fourth degree, crimnal
m schief, nenacing in the second degree, nenacing in the third degree,
reckl ess endangerment, strangulation in the first degree, strangulation
in the second degree, crimnal obstruction of breathing or blood circu-
| ation, assault in the second degree, assault in the third degree, an
attenpted assault, identity theft in the first degree, identity theft in
the second degree, identity theft in the third degree, grand larceny in
the fourth degree, grand larceny in the third degree, coercion in the
second degree or coercion in the third degree as set forth in subdivi-
sions one, two and three of section 135.60 of the penal |aw between
spouses or fornmer spouses, or between parent and child or between
menbers of the sanme family or household except that if the respondent
woul d not be crimnally responsi ble by reason of age pursuant to section
30.00 of the penal law, then the famly court shall have excl usive
jurisdiction over such proceeding. Notwithstanding a conplainant's
election to proceed in fanmly court, the crimnal court shall not be
divested of jurisdiction to hear a famly offense proceedi ng pursuant to

this section. For purposes of this section, "disorderly conduct"
i ncludes di sorderly conduct not in a public place. For purposes of this
section, "menbers of the sane famly or household" with respect to a

proceeding in the crimnal courts shall nean the foll ow ng:

8 3. The opening paragraph of subdivision 1 of section 812 of the
famly court act, as anmended by section 5 of part NN of chapter 55 of
the laws of 2018, is amended to read as foll ows:

The fam |y court and the crimnal courts shall have concurrent juris-
diction over any proceeding concerning acts which would constitute
di sorderly conduct, unlawful dissenmination or publication of an intinmate
i mage, harassnent in the first degree, harassment in the second degree,
aggravated harassnent in the second degree, sexual m sconduct, forcible
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touchi ng, sexual abuse in the third degree, sexual abuse in the second
degree as set forth in subdivision one of section 130.60 of the penal
law, stalking in the first degree, stalking in the second degree, stalk-
ing in the third degree, stalking in the fourth degree, crimnal
m schi ef, nmenacing in the second degree, nenacing in the third degree,
reckl ess endangerment, crimnal obstruction of breathing or blood circu-
lation, strangulation in the second degree, strangulation in the first
degree, assault in the second degree, assault in the third degree, an
attenpted assault, identity theft in the first degree, identity theft in
the second degree, identity theft in the third degree, grand larceny in
the fourth degree, grand larceny in the third degree, coercion in the
second degree or coercion in the third degree as set forth in subdivi-
sions one, two and three of section 135.60 of the penal |aw between
spouses or fornmer spouses, or between parent and child or between
menbers of the sanme family or household except that if the respondent
woul d not be crimnally responsi ble by reason of age pursuant to section
30.00 of the penal law, then the famly court shall have excl usive
jurisdiction over such proceeding. Notwithstanding a conplainant's
election to proceed in fanmly court, the crimnal court shall not be
divested of jurisdiction to hear a famly offense proceedi ng pursuant to
this section. In any proceeding pursuant to this article, a court shal
not deny an order of protection, or dismiss a petition, solely on the
basis that the acts or events alleged are not rel atively contenporaneous
with the date of the petition, the conclusion of the fact-finding or the
conclusion of the dispositional hearing. For purposes of this article,
"di sorderly conduct" includes disorderly conduct not in a public place.
For purposes of this article, "menbers of the same famly or househol d"
shall nean the follow ng

8 4. The civil rights law is anended by adding a new section 52-b to
read as foll ows:

8§ 52-b. Private right of action for unlawful dissem nation or publica-
tion of an intinmate image. 1. a. Any website or internet service provid-
er that hosts or transmits a still or video image, viewable in this
state, taken under circunstances where the person depicted had a reason-
abl e expectation of privacy, which depicts:

(i) an wunclothed or exposed intinmate part, as defined in section
245.15 of the penal law, of a resident of this state; or

(ii) aresident of this state engaging in sexual conduct as defined in
subdivision ten of section 130.00 of the penal law with another person
and

b. Such still or video inmage is hosted or transmitted w thout the
consent of such resident of this state, shall be subject to persona
jurisdiction in a civil action in this state to the nmaxi num extent
permitted under the United States constitution and federal |aw

2. Regardl ess of whether or not the original still or video inmage was
consensual ly obtained, a person depicted in a still or video inage shal
have a cause of action against an individual who, for the purpose of
har assi ng, annoying or alarm ng such person, dissem nated or published,
or threatened to dissenminate or publish, such still or video inage.
where such i mage:

a. was taken when such person had a reasonabl e expectation of privacy;
and

b. depicts (i) an unclothed or exposed intimte part of such person
or (ii) such person engaging in sexual conduct, as defined in subdivi-
sion ten of section 130.00 of the penal law, w th another person; and
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c. was disseninated or published, or threatened to be dissenminated or
publi shed, without the consent of such person.

3. In any action comenced pursuant to subdivision two of this
section, the finder of fact, in its discretion, may award injunctive
relief, punitive dannges, conpensatory danages and reasonable court
costs and attorney's fees.

4. This section shall not apply to the foll ow ng:

a. the reporting of unlawful conduct:;

b. dissenmination or publication of an intimate still or video inmage
made during lawful and comon practices of |aw enforcenent, |egal
proceedi ngs or nedical treatnent;

Cc. images involving voluntary exposure in a commercial setting; or

d. dissemination or publication of an intinmate still or video image
made for a legitinate public purpose.
5. Any person depicted in a still or video innge that depicts an

uncl ot hed or exposed intimate part of such person, or such person engag-
ing in sexual conduct as defined in subdivision ten of section 130.00 of

the penal law with another person, which is disseninated or published
without the consent of such person and where such person had a reason-
abl e expectation of privacy, may maintain an action or special proceed-
ing for a court order to require any website or internet service provid-
er that is subject to personal jurisdiction under subdivision one of
this section to permanently renove such still or video innge.

6. A cause of action or special proceeding under this section shall be
commenced the later of either:

a. three years after the dissemnation or publication of an inmage; or

b. one vear fromthe date a person discovers, or reasonably should
have di scovered, the dissem nation or publication of such inage.

7. Nothing herein shall be read to require a prior crimnal conplaint,
prosecution or conviction to establish the elenents of the cause of
action provided for by this section.

8. The provisions of this section are in addition to, but shall not
supersede, any other rights or renedies available in law or equity.
9. If any provision of this section or its application to any person

or circunstance is held invalid, the invalidity shall not affect other
provisions or applications of this section which can be given effect
wi thout the invalid provision or application, and to this end the
provisions of this section are severable.

§ 5. This act shall take effect on the sixtieth day after it shal
have becone a | aw;, provided, however, that:

(a) if section 4 of part NN of chapter 55 of the laws of 2018 shal
not have taken effect on or before such effective date, then section two
of this act shall take effect on the sane date and in the sane nmanner as
such section of such chapter of the |aws of 2018, takes effect; and

(b) if section 5 of part NN of chapter 55 of the |aws of 2018 shal
not have taken effect on or before such effective date, then section
three of this act shall take effect on the sane date and in the sane
manner as such section of such chapter of the laws of 2018, takes
effect.




