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STATE OF NEW YORK

10725

| N ASSEMBLY

May 15, 2018

Introduced by M of A BRONSON -- read once and referred to the Commit-
tee on Labor

AN ACT to anmend the labor law, in relation to the payment of independent
contractors

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The labor law is anmended by adding two new sections 196-b
and 196-c to read as foll ows:

8§ 196-b. Definitions relating to independent contractors. For
purposes of this section and section one hundred ninety-six-c of this
article, the term

1. "Conpensation” neans the earnings of an independent contractor.
The term "conpensation” also includes reinbursenent for expenses.

2. "Independent contractor”™ neans a sole proprietor who is not an
enpl oyee and who is hired or retained by a client for an anobunt equal to
or greater than six hundred dollars; but shall not i ncl ude a
construction contractor.

3. "dient" includes a corporation, limted liability conpany, part-

nershi p, association or non-profitnmaking organization contracting wth
an i ndependent contractor in any occupation, industry, trade, business
or service for conpensation equal to or greater than six hundred
dol | ars. The term "client" shall not include a governnental entity,
including but not limted to, any agency, board, departnent, conm ssion
of the state or any political subdivision thereof; and client shall not
include a person.

4. "Construction contractor" neans any person, sole proprietor, part-
nership, firm corporation, limted liability conpany, association or
other legal entity who by oneself or through others offers to undertake,
or holds oneself out as being able to undertake, or does undertake a
construction project.

5. "Construction project" neans the providing of any Ilabor or
services, and the use of any nmaterials or equipnent in order to alter,
build, excavate, add to, subtract from inprove, repair, maintain, reno-
vate, nove, weck or denplish any bridge, building, highway. road, rail-

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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road, land, tunnel, sewer, drainage or other structure, project, devel-
oprment, or inprovenent, or the doing of any part thereof, including the
erection of scaffolding or other structures or works in connection ther-
ew th.

8 196-c. Paynent of independent contractors. 1. An independent
contractor shall be paid the conpensation earned in accordance with the
agreed work terns. If an independent contractor and client did not
agree on a date for paynment of conpensation earned, the independent
contractor shall be paid the conpensation earned not later than the | ast
day of the nonth following the nmonth in which the conpensation is
earned. The agreed work terns shall be reduced in witing, signed by
both the <client and the independent contractor, kept on file by the
client for a period of not less than six yvears and nade available to the
conm ssioner upon request. Such witing shall include a description of

how conpensation earned and payabl e shall be calculated. The failure of

a client to produce such witten work terms, upon request of the conm s-
sioner, shall give rise to a presunption that the terns that the inde-

pendent contractor has presented are the agreed terns.

2. The conmi ssioner shall investigate and attenpt to adjust equitably
controversies between clients and i ndependent contractors relating to
this section.

3. The conmm ssioner may take assignnents of clainms for conpensation as
defined in section one hundred ninety-six-b of this article from.inde-
pendent contractors or third parties in trust for such independent
contractors or for the various funds for such independent contractors.
All such assignnents shall run to the conm ssioner and his successor in
office. The conmissioner nmy sue clients on conpensation clains thus
assigned. He may join in a single action any nunber of conpensation
clains against the sane conpany.

4. Any independent contractor may file wth the conm ssioner a
conplaint regarding a violation of this article for an investigation of
such conplaint and statenent setting the appropriate renedy, if any.
Failure of a client to keep adequate records shall not operate as a bar
to filing of a conplaint by an independent contractor. In such a case
the client in violation shall bear the burden of proving that the
conpl ai ni ng i ndependent contractor was paid conpensation.

5. On behalf of any independent contractor paid |ess than the conpen-
sation to which he or she is entitled under the agreed work terns under
the provisions of this article, the conm ssioner nmay bring any | ega
action necessary, including admnistrative action, to collect such claim
and as part of such legal action, in addition to any other renedies and
penalties otherwi se available under this article, the conmnm ssioner shal
assess against the <client an additional anpunt as |iquidated damages.
unl ess the client proves a good faith basis for believing that its
under paynent of conpensation was in conpliance with the law Liquidated
damages shall be calculated by the conmmissioner as no nore than one
hundred percent of the total anmpunt of conpensation found to be due. 1In
any action instituted in the courts upon a conpensation claimby an
i ndependent contractor or the commissioner in which the independent
contractor prevails, the court shall allow such independent contractor
all reasonable attorney's fees, prejudgnent interest as required under
the civil practice law and rules, and., unless the client proves a good
faith basis to believe that its underpaynent of conpensation was in
conpliance with the law, an additional ampbunt as |iquidated danages
equal to one hundred percent of the total ampbunt of conpensation found
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to be due. The renedies provided by this article may be enforced sinul-
taneously or consecutively so far as not inconsistent with each other.

6. Notwithstanding any other provision of law, an action to recover
upon a liability inposed by this article nust be commenced wthin six
yvears. All independent contractors shall have the right to recover ful
conpensation accrued during the six years previous to the commencing of
such action, whether such action is instituted by the independent
contractor or by the conm ssioner.

7. Each independent contractor who files a conplaint regarding a
violation of a provision of this article shall be provided with a wit-
ten description of the anticipated processing of the conplaint, includ-
ing investigation, case conference, potential civil and crimnal penal-
ties, and collection procedures.

8. Each independent contractor and his or her representative shall be
notified in witing of any case conference before it is held and given
the opportunity to attend.

9. Each independent contractor and his or her representative shall be
notified in witing of any award and collection of back conpensation and
civil penalties, and of any intent to seek crinmnal penalties. In the
event that crinmnal penalties are sought the independent contractor and
his or her representative shall be notified of the outcone of prose-
cution.

10. If the commssioner determnes that a client has violated a
provision of this article, or a rule or regulation pronulgated there-
under, by failing to pay the conpensation of their independent contrac-
tors, the commi ssioner shall issue to the <client an order directing
conpliance therewith, which shall describe particularly the nature of
the alleged violation, and order the paynent of interest at the rate of
interest then in effect as prescribed pursuant to section fourteen-a of
the banking |l aw per annumfromthe date of the underpaynent to the date
of the paynent. In addition to directing paynent of conpensation found
to be due, such order, if issued to a client who previously has been
found in violation of those provisions, rules or regulations, or to a
client whose violation is willful or egregious, shall direct paynent to
the commissioner of an additional sumas a civil penalty in an anpunt
equal to double the total ampunt found to be due.

11. Every client who does not pay the conpensation of all of its inde-
pendent contractors in accordance with the provisions of this chapter,
and the officers and agents of any client who knowingly permt the
client to violate this chapter by failing to pay the conpensation of any
of its independent contractors in accordance with the provisions there-
of, shall be qguilty of a msdeneanor for the first offense and upon
conviction therefor shall be fined not less than five hundred nor nore
than twenty thousand dollars or inprisoned for not nore than one year,
and, in the event that any second or subsequent offense occurs wthin
six vears of the date of conviction for a prior offense, shall be qguilty
of a felony for the second or subsequent offense, and upon conviction
therefor, shall be fined not less than five hundred nor nore than twenty
thousand dollars or inprisoned for not nore than one year plus one day,
or _puni shed by both such fine and inprisonnment, for each such offense.

12. This section shall not apply to: (a) real estate brokers, associ-
ate brokers or sal espersons |licensed pursuant to article twelve-A of the
real property |aw,

(b) work perfornmed on one or two famly dwellings; or

(c) construction contractors or construction projects.

§ 2. This act shall take effect inmediately.




