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STATE OF NEW YORK

10135

| N ASSEMBLY

March 16, 2018

Introduced by M of A BLAKE, SEPULVEDA -- read once and referred to the
Committee on Codes

AN ACT to anend the crimnal procedure law and the penal law, in
relation to inplementing automatic discovery; and to repeal certain
provi sions of the crimnal procedure |law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 240 of the criminal procedure |aw is REPEALED and a
new article 240 is added to read as foll ows:
ARTI CLE 240
AUTQVATI C DI SCOVERY
Section 240.10 Automatic di scovery; generally.
240. 15 Automatic discovery; sanctions.
240.20 Automatic discovery; depositions.
240. 25 Autonmtic discovery; notice and preservation of evidence.
240. 30 Autonmmtic discovery:; renmedies or sanctions for nonconpli-
ance.
240. 35 Autonmtic discovery; discretionary discovery by order of
the court.
240. 40 Autonmtic discovery; order to grant access to prem ses.
240.45 Autonmtic discovery; certificate of conpliance.
240.50 Autonmmtic discovery:; continuing duty.
240.55 Automatic discovery:; work product.
240. 60 Autonmtic discovery; protective orders.
240. 65 Autonmtic discovery:; anmendnent of discovery orders.
240.70 Automatic discovery: non-testinonial evidence fromthe
def endant .
240. 75 Autonmtic discovery; orders regarding DNA conpari sons.
8§ 240.10 Automatic discovery; generally.

1. Mandatory open file discovery. (a) Upon commencenent of a crimnal
action, and without a notion by the defense, the prosecution shal
disclose to the defense, and pernit the defense to discover, inspect,
copy or photograph, and test all itens and information in the
possession, custody or control of the prosecution, or persons under the

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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prosecution's direction or control, which relate to the subject matter
of the case or are otherwise relevant, including but not linted to:

(i) Al statenments, witten or recorded or summarized in any witing
or recording. and the substance of all oral statenents, nmde by the
def endant or a co-def endant;

(ii) Al statenments, witten or recorded or summarized in any witing
or recording, and the substance of all oral statenents, nmde by persons
whom t he prosecutor knows to have evidence or information that relate to
the subject matter of the case or are otherw se rel evant;

(iii) Al photographs, tangible objects, video and audi o recordings,
and electronic recordings and data, including but not limted to cel
phone triangulation data, pen registry and wre tapping data, that
relate to the subject matter of the case or are otherwise relevant; wth
respect to tangible objects obtained from or allegedly possessed by,

the defendant or a co-defendant, the prosecution shall provide a sumary

indi cati ng whether the object was physically or constructively possessed
by the defendant, whether the object was recovered during a search or

seizure by a public servant or an agent thereof, whether the prosecution
intends to prove the object was recovered by a public servant or agent
thereof after being abandoned by the defendant., whether the prosecution
intends to prove the defendant's possession of the object by neans of a
statutory presunption of possession, and the |location where the object
was recovered;

(iv) Reports and records of physical or nental examinations of the
defendant or the conplaining witness or of scientific tests or exper-
inents, including all data, calculations, or witings of any Kkind,
including but not limted to, prelinmnary tests or screening results and
bench notes;

(v) Al exhibits and denpnstrative evidence the prosecutor intends to
introduce at a hearing or trial that relate to the subject matter of the
case or are otherw se rel evant;

(vi) The nanes, known aliases, addresses and birth dates of al
persons, other than |aw enforcenent personnel, whomthe prosecutor knows
to have evidence or information that relate to the subject matter of the
case or are otherwise relevant, as well as a designation by the prosecu-
tor as to which of those persons nmay be called as w tnesses;

(vii) Any docunmentation and summary of prior conplaints, indictnents,
convictions, dispositions, and findings of false testinpny of al

def endants and of any person the prosecutor has designated as a civilian
witness who nmay be called at trial pursuant to subparagraph (vi) of this

par agr aph;

(viii) The nane, rank, shield nunber and business address of all |aw
enf orcenent personnel whomthe prosecutor knows to have evidence or
information that relate to the subject matter of the case or are other-
w se rel evant;

(ix) Any docunentation and summary of inpeachnent nmaterial, including
but not limted to: prior conplaints, indictnments, convictions, pending
and cl osed investigation records, and instances where said person has
been found incredible, of any person the prosecutor has designhated as a
|l aw enforcenent officer or agent thereof who participated in the inves-
tigation that relates to the subject matter of the case pursuant to
subparagraph (vii) of this paragraph;

(x) Al transcripts of the testinony of any person who has testified
before any grand jury when the testinpny relates to the subject matter
of the case or is otherw se relevant;
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(xi) A summary, pursuant to subdivision two of this section of al
corporeal or non-corporeal or voice identification procedures, whether
or not an identification was nade, and all docunents, photographs, and
other materials relating thereto;

(xii) Al facts, evidence, and information favorable to the defendant,
including but not Ilimted to information that tends to negate the
defendant's guilt or that tends to mtigate the defendant's culpability
as to a charged offense, or that tends to support a potential defense
thereto, or that tends to support a notion to suppress evidence on
constitutional or statutory grounds., or that would tend to reduce the
puni shmrent of the defendant, or that is relevant to a wtness's credi-
bility, without regard to the materiality of the information;

(xiii) A sunmmary of all discussions, overt or tacit prom ses., rewards,
inducenments, or offers of Ileniency made to a potential prosecution
wi tness, and copies of all docunents and naterials relevant to such
proni se, reward, inducenent, or offer of |eniency;

(xiv) A sunmary of all evidence or infornmation that has been provided
by a confidential informant or jailhouse informant and that relate to
the subject matter of the case or are otherw se rel evant;

(xv) Infornmation regarding whether a search warrant has been executed
and all docunents and electronic recordings or records relating thereto,
including but not limted to the warrant, the warrant application, al
supporting affidavits, a police inventory of all property seized under
the warrant, and a transcript of all testinmony or other oral conmmni-
cations offered in support of the warrant application;

(xvi) Information regarding whether there has been any el ectronic
surveillance, including but not limted to wre tapping or video
surveillance, of a residence or business or tel ephone or conputer or
other electronic or digital device or social nedia accounts of the
defendant, or of conversations to which the defendant or a co-def endant
was a party, and all recordings, transcripts, docunents., warrants and
warrant application nmaterials relating thereto;

(xvii) Intended expert opinion evidence, including the nane, business
address, current curriculumvitae, and a list of publications of each
intended expert wtness, and all reports prepared by the expert that
pertain to the case, or if no report is prepared. a witten statenent of
the facts and opinions to which the expert is expected to testify and a
summary of the grounds for each opinion, and any instances where the
expert has been found incredible or to have been in perjury; if such
intended expert opinion evidence is not furnished within fifteen days of
the expert wtness's conpletion of the report, the expert witness may,
upon application by the defendant, be barred fromtestifying at trial;

(xviii) Alist of all msconduct and crinmnal acts of the defendant
not charged in the indictnment, superior court infornmation, prosecutor's
information, information., or sinplified infornmation charging a m sdenea-
nor, which the prosecution intends to use at trial for purposes of
impeaching the credibility of the defendant or as substantive proof of
any material issue in the case; and

(xix) Al department of crimnal justice services crimnal history
record checks for all witnesses who the prosecution intends to call, al
def endants, and all co-defendants.

(b) Nothing in this subdivision shall be interpreted to limt the
scope of the prosecution's discovery obligations. In all questions aris-
ing regarding the scope of the prosecution's obligation to disclose to
the defense and to permt the defense to discover, inspect, copy or
phot ograph all itens and information in the possession, custody or
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control of the prosecution, or persons under the prosecution's direction
or control, which relate to the subject matter of the case or are other-
wise relevant, there shall be a presunption in favor of disclosure.

2. ldentification procedure summaries. Summaries disclosed pursuant to
subparagraph (xi) of paragraph (a) of subdivision one of this section
shall include:

(a) The date, tinme, location, type, and result of each procedure;

b) The nanes of all persons present at each procedure if known to | aw
enf orcenent ;

(c) The nane and address of each eyewitness at each procedure;

(d) The nunber and source of all photographs or lineup participants
used in each procedure;

(e) A copy of all photographs, photographic arrays, and phot ographs
taken of all lineups viewed by an eyew tness;

(f) The descriptions of suspects entered into an electronic or conput-
er _photographic identification system and a saved collection of the
phot ographic inages generated by each description and viewed by each
eyew t ness;

(g) Whether the procedure was sinultaneous or sequential;

(h) All statenents made in the presence of or by each eyew tness;

(i) Whether the eyew tness selected a different person as the perpe-
trator or indicated a belief that he or she could not identify the
perpetrator;

j) Whether before the procedure the eyewitness was instructed that
the perpetrator nmight or mght not be present:; and

(k) Wiether the admi nistrator of each procedure knew which person was
the suspect, and whether, before the procedure., the eyewitness was
instructed that the administrator did not know which person was the
suspect.

3. Disclosure prior to quilty plea deadline. (a) Upon a felony
conplaint, where the prosecutor has made a pre-indictnent gquilty plea
offer, the prosecutor nust disclose to the defense, and permt the
def ense to discover, inspect, copy or photograph, and test all itens and
information that would be discoverable under subdivision one of this
section that are in the possession, custody or control of the prose-
cution. Such disclosure nust be conpleted within a reasonable tine, but
not less than three days. prior to the expiration date of any quilty
plea offer by the prosecution or any deadline inposed by the court for a
quilty plea. A defendant may waive his or her rights under this subdi-
vision; except that a quilty plea offer may not be conditioned on such
wai ver .

(b) Upon an indictnent, superior court information, prosecutor's
information, sinplified information charging a m sdeneanor., infornation,
or m sdeneanor conplaint, the prosecution nust conply with all disclo-
sure required by subdivision one of this section and file a certificate
of conpliance pursuant to section 240.45 of this article at |least seven
days prior to the expiration date of any quilty plea offer by the prose-
cution or any deadline inposed by the court for a guilty plea. If the
prosecution does not conply with this subdivision, the offer shall be
deened available to the defendant until seven days after the prosecution
has filed a certificate of conpliance. A defendant may waive his or her
rights under this subdivision; except that a guilty plea offer my not
be conditioned on such waiver.

4. Reciprocal discovery. The defendant shall, subject to constitu-
tional limtations and within ninety days of when the prosecution files
its certificate of conpliance pursuant to section 240.45 of this arti-
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cle, disclose to the prosecution, and pernit the prosecution to discov-
er, inspect, copy., photograph, or test:

(a) Intended expert opinion evidence, including the nane, business
address, current curriculumvitae, and a list of publications of each
intended expert wtness, and all reports prepared by the expert that
pertain to the case, or if no report is prepared. a witten statenent of
the facts and opinions to which the expert is expected to testify and a
summary of the grounds for each opinion;

(b) Al photographs, tangible objects, video and audio recordings,
electronic recordings and data, reports of physical or nental exam na-
tions of any person or of scientific tests or experinents, and exhibits
that the defendant intends to introduce at trial in his or her case in
chief; and

(c) Al statenments, witten or recorded or summarized in any witing
or recording made by a witness who the defendant intends to call at
trial, other than statenents made by the defendant, except that disclo-
sure under this subdivision is not required until the close of the pros-
ecution's case in chief.

5. Redactions permtted. Either party is pernmitted to redact social
security nunbers and tax nunbers from discl osures.

8 240.15 Automatic discovery; sanctions.

Section 240.10 of this article shall have the force and effect of a
court order, and failure to provide discovery pursuant to such section
may result in application of any sanctions pernmitted for nonconpliance
with a court order under section 240.30 of this article. However, if in
the judgnent of either party good cause exists for declining to nake any
of the disclosures set forth in section 240.10 of this article, it nay
nove for a protective order pursuant to section 240.60 of this article
and production of the itemshall be stayed pending a ruling by the
court. The opposing party shall be notified in witing what specific
information or material has not been disclosed and the grounds for the
protective order sought or the reason that the information or materi al
cannot immediately be disclosed.

8§ 240.20 Automatic di scovery: depositions.

1. Obtaining depositions. At any tine after the comencenent of a
crimnal action, upon service of a subpoena, the defendant nmay obtain
the deposition of any person on oral exam nation, where such person's
testinmony is material to the case or relevant to the preparation of a

defense. A person's statenents in a deposition may be used in subsequent

proceedings in the sane manner as other out-of-court statenents.
2. lLocation of deposition. Deposition of a witness shall be taken in

the county where the wtness lives, or in such other location as is
agreed upon by the parties, or at a location designated by the court.
The deposition of any person confined in prison shall be taken where
such person is confined, unless otherw se ordered by the court.

3. Experts. The defendant nay di scover by deposition the facts and
opinions to which an expert is expected to testify. Unless manifest
injustice would result, the court shall require that the party seeking
discovery froman expert pay the expert a reasonable hourly fee for the
tinme such expert is deposed.

4. Failure of witness to conply. The court may preclude the testinony
of any witness who fails to conply with a properly served deposition
subpoena fromtestifying at hearing and/or trial.

8§ 240.25 Automatic discovery; notice and preservation of evidence.

1. Notice. Upon receipt of information that any item described in

subpar agr aphs i t hrough (xix) of paragraph (a) of subdivision one of
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section 240.10 of this article exists, except that it is not within the
possession, custody or control of the prosecution, or persons under its
direction and control, the prosecution shall expeditiously notify the
def endant of the existence of the itemand all information known to the
prosecutor concerning the items Jlocation and the identity of any

persons possessing it.
2. Preservation order. At any tine, a party may nove for an order to

any individual, agency or other entity in possession, custody or contro

of itens that relate to the subject natter of the case or are otherw se
relevant, including but not limted to requiring that such itens be
preserved for a specified period of tine. In addition, the defendant
nmay nove for an order to any individual, agency or other entity in
possession, custody or control of a crinme scene that relates to the
subject matter of the case or is otherwise relevant, requiring that

counsel for the defendant be granted pronpt and reasonable access to

inspect, photograph or neasure that crine scene, and that the condition
of the crine scene remain unchanged in the interim The court shall hear

and rule upon notions nade pursuant to this subdivision expeditiously.
The court may nodify or vacate such an order upon a showi ng that preser-
vation of particular evidence wll <create significant hardship, on
condition that the probative value of said evidence is preserved by a
specified alternative neans.

3. Material held by other governnmental personnel. Upon request of the
def endant, the prosecutor shall use due diligence and nmake good faith
efforts to nake available for disclosure to the defendant materials that
woul d be di scoverabl e under subparagraphs (i) through (xix) of paragraph
(a) of subdivision one of section 240.10 of this article but that are in
possession, custody, or control of other governnmental personnel. Were
the prosecutor's efforts are unsuccessful, the court upon notion of the
def endant shall issue suitable subpoenas or orders to cause such nmateri -
als to be made available for disclosure to the defendant.

4, Material wtnesses and physical evidence. Wen police officers or
other | aw enforcenent personnel participate in the investigation of an

apparent crimnal incident, and provided that it is practicable under
the circunstances, they shall request and nmenorialize contact inforna-
tion for all persons of whomthey are aware with material evi dence or

information that relate to the subject matter of the case or are other-
wi se relevant, and shall gather or nenorialize apparently material phys-
ical evidence of which they are aware.

5. Electronic recordings of interviews at police stations or other
detention facilities. No oral, witten, or sign |anguage statenent of a
suspect nmade during an interview at a police station or other detention
facility shall be adnissible as substantive evidence against that person
in any crimnal proceeding unless an electronic recording is nade of al
interviews of the suspect. Each recording nust be of the conplete inter-
view, nust include both audio and visual recording, and nust be focused
upon both the questioner, interpreter, if present, and the suspect
throughout. Any photograph, video, or object shown to the defendant
during the interview nust be preserved for inspection.

6. Certain recordings. The prosecutor shall expeditiously take steps
to discover, preserve, and disclose all video, audio, or electronic
recordings nade in connection with the investigation of an apparent
crimnal incident, including but not linmted to 911 tel ephone calls, |aw
enforcenent radio transmissions, and video recordings nade by |aw

enforcenent, including body canera footage
240. 30 Automatic discovery:; renedies or sanctions for nonconpli ance.
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1. Available renedies or sanctions. For failure to conply wth any
discovery obligation issued or inposed pursuant to this article, the
court shall neke a further order for discovery, grant a continuance,
order that a hearing be reopened, order that a witness be called or
recalled, instruct the jury that it may draw an adverse inference
regarding the nonconpliance, preclude or strike a witness's testinony or
a portion of a witness's testinony, admit or exclude evidence, order a
mstrial, order the dismssal of all or sone of the charges, or nmke
such other order as it deens just under the circunstances; except that
any sanction against the defendant shall conport with the defendant's
constitutional right to present a defense., confront witnesses, and pres-
ent evidence relevant to his or her defense, and the sanction of
precluding a defense witness fromtestifying shall be permissible only
upon a finding that the defendant's failure to conply with the discovery
order was willful and notivated by a desire to obtain a tactical advan-
tage.

2. Need for renedy or sanction; lost or destroyed material. \When
material or information is discoverable under this article, but it
cannot be disclosed because it has been |l ost or destroyed, the evidence
shall be deened presunptively favorable to the defendant. The court
shall inpose an appropriate renedy or sanction whenever the party enti-
tled to disclosure shows that the |lost or destroyed material may have
contained sone information relevant to a contested issue.

3. Need for renedy or sanction; belated disclosure. Wen material or
information is discoverable under this article, but it is disclosed
belatedly, the defendant shall be entitled to an adjournnent of up to
thirty days, or for a reasonable period. whichever is |onger. Wen there
has been belated disclosure, the court shall inpose an appropriate rene-
dy or sanction whenever the party entitled to disclosure shows that it
was prej udi ced.

8§ 240.35 Automatic discovery: discretionary discovery by order of the
court.

The court in its discretion may, upon a show ng by the defendant that
the request is reasonable and that the defendant is unable w thout undue
hardship to obtain the substantial equivalent by other neans, order the
prosecution, or any individual, agency or other entity subject to the
jurisdiction of the court, to nake available for disclosure to the
def endant any material or information which potentially relates to the
subject matter of the case or is otherwise relevant. An application
under this section nust be on notice to any person or entity affected by
the order. The court may, upon reguest of any person or entity affected
by the order, vacate or nodify the order if conpliance wuld be unrea-
sonabl e or oppressive. The court may permit a party seeking or opposing
a discretionary order of discovery under this section, or another
affected person or entity, to submt papers or testify ex parte or in
camera. Any such papers and a transcript of such testinony shall be
seal ed and shall constitute a part of the record on appeal.

240. 40 Automatic discovery; order to grant access to premni ses.

At _any tine, the defendant nay nove for a court order to any individ-
ual ., agency or other entity in possession, custody or control of a crinme
scene or other prem ses that relates to the subject matter of the case
or is otherwise relevant, requiring that counsel for the defendant be
granted pronpt and reasonable access to inspect. photograph or neasure
that crine scene or those prem ses, and that the condition of the crine
scene or prem ses remain unchanged in the interim The court shall hear

and rul e upon such notions expeditiously. The court may nodify or vacate
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such an order upon a showing that granting access to a particular crine
scene or premises wll create significant hardship, on condition that
the probative value of that location is preserved by a specified alter-
nati ve neans.
8§ 240.45 Automatic discovery; certificate of conpliance

When a party has provided all discovery required by this section or by
court order, it shall file with the court a certificate of conpliance
The certificate shall state that, to the best of its know edge and after
reasonable inquiry, due diligence, and good faith effort, the party has

disclosed and nmde available all itens subject to discovery, and shal
identify each item provided. The prosecution shall not be deened ready
for trial for purposes of section 30.30 of this chapter until it has

filed a certificate pursuant to this section. If further discovery is
subsequently provided. a supplenental certificate shall be filed with
the court identifying the additional itens provided explaining why the
newy provided discovery was not provided prior to the original certif-
icate of conpliance.

8§ 240.50 Automatic discovery: continuing duty.

If either the prosecution or the defense subsequently |earns of addi-
tional material that it wuld have been under a duty to disclose or
produce pursuant to any provisions of this article at the time of a
previous discovery obligation or order, it shall expeditiously notify
the other party and shall disclose the material in the same nmanner as
required for initial discovery under this article, but no later than the
next schedul ed court appearance.

8 240.55 Autommtic discovery; work product.

This section does not authorize discovery by a party of those portions
of records, reports, correspondence, nenpranda, or internal docunents of
the adverse party that are only the |legal research, opinions, theories,
or conclusions of the adverse party or its attorney or the attorney's
agents, or of statenents of a defendant, witten or recorded or summ-
rized in any witing or recording, nade to the attorney for the defend-
ant or the attorney's agents.

8 240.60 Automatic discovery: protective orders.

1. Standard. Upon a showing of good cause by clear and convincing
evidence that disclosure would negatively affect the safety or security
of a known person or entity and that any limtation of disclosure is
necessary to protect a known person or entity, the court may at any tinme
order that the discovery, disclosure, or inspection be deni ed,
restricted, or deferred, or nmake such other order as is appropriate,
upon witten notion of the party seeking the protective order. The court
nmay, for good cause shown, grant discovery to a defendant on the condi-
tion that the material to be discovered be available only to counsel for
the defendant. This provision does not alter the allocation of the
burden of proof with regard to the natter at issue, including privilege

2. Hearing. Upon a request for such an order, the court shall conduct
a hearing, either ex parte with just a prosecutor or defense counsel or
in the presence of both the prosecutor and defense counsel, within three
busi ness days to determ ne whether good cause has been shown. If there-
after the court enters an order granting relief, the material subnitted
in canera nust be sealed., along with the mnutes to the proceeding and
witten notions, and shall be preserved in the records of the court to
be made available to the appellate court in the event of an appeal.

8§ 240.65 Automatic discovery; anmendnent of discovery orders.

Upon notion of either party nmade subsequent to an order of the court

pursuant to this section, the court may alter or anend the previous
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order or orders as the interests of justice may require. The court nay,

for good cause shown, affirm a prior order granting discovery to a

def endant upon the additional condition that the naterial to be discov-

ered be available only to counsel for the defendant.

8§ 240.70 Autommtic discovery; non-testinonial evidence fromthe defend-
ant .

After the filing of an accusatory instrunent, and subject to constitu-
tional limtations, the court nay, upon notion of the prosecution show
ing probable cause to believe the defendant has conmitted the crinme, a
clear indication that relevant material evidence will be found., and that
the nethod used to secure it is safe and reliable, require a defendant
to provide non-testinonial evidence, including to:

1. Appear in a |lineup;

2. Speak for identification by a witness or potential wtness;

3. Be fingerprinted;

4. Pose for photographs not involving reenactnent of an event;

5. Permit the taking of sanples of the defendant's blood, hair, or
other materials of the defendant's body that involves no unreasonable
intrusion thereof;

6. Provide specinens of the defendant's handwiting; or

7. Submit to a reasonable physical or nedical inspection of the
def endant ' s body.

8§ 240.75 Automatic discovery; orders regarding DNA conparisons.

Where property in the prosecution's possession, custody, or contro
that consists of a deoxyribonucleic acid ("DNA") profile obtained from
probative biological material gathered in connection with the investi-
gation or prosecution of the defendant and the defendant establishes
that such profile conplies with federal bureau of investigation or state
requi renents, whichever are applicable and as such requirenents are
applied to | aw enforcenent agencies seeking a keyboard search or simlar
conparison, and that the data neets state DNA index system or nationa
DNA i ndex systemcriteria as such criteria are applied to law enforce-
nent agencies seeking such a keyboard search or sinilar conparison, the
court may order an entity that has access to the conbined DNA index
system or its successor systemto conpare such DNA profile against DNA
dat abanks by keyboard searches, or a simlar nethod that does not
involve uploading. wupon notice to both parties and the entity required
to performthe search, upon a showing by the defendant that such a
conparison is material to the presentation of his or her defense and
that the request is reasonable. For purposes of this paragraph, a
"keyboard search" shall nean a search of a DNA profile against the data-
bank in which the profile that is searched is not uploaded to or main-
tained in the databank.

8 2. Subdivision 9 of section 65.20 of the crimnal procedure |aw, as
added by chapter 505 of the laws of 1985 and as renunbered by chapter
548 of the laws of 2007, is anended to read as foll ows:

9. (a) Prior to the comencenent of the hearing conducted pursuant to
subdivision five of this section, the district attorney shall, subject
to a protective order, conply with the provisions of [subdiH-sior—ene—of
seetion—240-45] article two hundred forty of this chapter as they
concern any wtness whomthe district attorney intends to call at the
hearing and the child witness.

(b) Before a defendant calls a witness at such hearing, he or she
must, subject to a protective order, conmply with the provisions of
[ subdiH-si-on—two—of—sectionr—240—45] article two hundred forty of this
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chapter as they concern all the witnesses the defendant intends to cal
at such hearing

8§ 3. Subdivision 5 of section 200.95 of the criminal procedure |aw, as
added by chapter 558 of the laws of 1982, is amended to read as foll ows:

5. Court ordered bill of particulars. Were a prosecutor has tinely
served a witten refusal pursuant to subdivision four of this section
and upon notion, made in witing, of a defendant, who has nmade a request
for a bill of particulars and whose request has not been conplied with
in whole or in part, the court nust, to the extent a protective order is
not warranted, order the prosecutor to conply with the request if it 1is
satisfied that the itens of factual information requested are authorized

to be included in a bill of particulars, and that such information is
necessary to enable the defendant adequately to prepare or conduct his
defense and, if the request was untinely, a finding of good cause for

the delay. Were a prosecutor has not tinely served a witten refusa
pursuant to subdivision four of this section the court nust, unless it
is satisfied that the people have shown good cause why such an order
should not be issued, issue an order requiring the prosecutor to conply
or providing for any other [erder] renmedy or sanction authorized by
[ subdi~v-si-on—onre—of] section [240—+40] 240.30 of this part.

8 4. Subdivision 14 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995 is anended to read as
fol |l ows:

14. (a) At a reasonable tine prior to the sentencing proceeding or a
mental retardation hearing:

(i) the prosecutor shall, unless previously disclosed and subject to a
protective order, nake avallable to the defendant the statements and
i nformation speC|f|ed in [ subdir-si-on—onre—ot—sesti-or—240-45] sections
240.10, 240.20 and 240.25 of this part and nmneke available for
i nspection, photographing, copying or testing the property specified in
[ subdi~-si-on—one—of—secti-oA—240-—20] such sections; and

(ii) the defendant shall, unless previously disclosed and subject to a
protective order, nake available to the prosecution the statenents and
information specified in subdivision [+we] four of section [240—45]
240.10 of this part and make available for inspection, photographing,

copying or testing, subject to constitutional limtations, the reports,
docunents and other property specified in such subdivision [ere—of
sectionR—240-30].

(b) Wiere a party refuses to make disclosure pursuant to this section,
the provisions of [sestien—240-35—subdiH-si-or—onre—ofi—section—240—-40—-and
sectiohr—240-50] section 240.60 of this part shall apply.

(c) If, after complying with the provisions of this section or an
order pursuant thereto, a party finds either before or during a sentenc-
ing proceeding or nmental retardation hearing, additional material
subj ect to discovery or covered by court order, the party shall pronmptly
make disclosure or apply for a protective order pursuant to section
240.60 of this part.

(d) If the court finds that a party has failed to conply with any of
the provisions of this section, the court may enter any of the [e+ders]
renedi es or sanctions specified in [subdindsion—one—of] section [240—0]
270.30 of this part.

8 5. The openi ng subparagraph of paragraph (b) of subdivision 1 of
section 440.30 of the crimnal procedure |law, as added by chapter 19 of
the laws of 2012, is anmended to read as foll ows:

In conjunction with the filing or consideration of a notion to vacate
a judgnment pursuant to section 440.10 of this article by a defendant
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convicted after a trial, in cases where the court has ordered an eviden-
tiary hearing upon such notion, the court may order that the people
produce or nake avail able for inspection property, as defined [isn—subdi—
v-s-on—three—of—secti-on—24010—-ofthis—part] as any existing tangible
personal or real property, including, but not limted to, books,

records, reports, nenoranda, papers, photographs, tapes or other elec-
tronic recordings, articles of clothing, fingerprints, blood sanples,
fingernail scrapings or handwiting specinens, but excluding attorneys

work product, in its possession, custody, or control that was secured in
connection with the investigation or prosecution of the defendant upon
credible allegations by the defendant and a finding by the court that
such property, if obtained, would be probative to the determ nation of
the defendant's actual innocence, and that the request is reasonable.
The court shall deny or limt such a request upon a finding that such a
request, if granted, would threaten the integrity or chain of custody of
property or the integrity of the processes or functions of a |aboratory
conducting DNA testing, pose a risk of harm intimdation, enbarrass-
ment, reprisal, or other substantially negative consequences to any
person, underm ne the proper functions of |aw enforcenent including the
confidentiality of informants, or on the basis of any other factor iden-
tified by the court in the interests of justice or public safety. The
court shall further ensure that any property produced pursuant to this
paragraph is subject to a protective order, where appropriate. The court
shall deny any request made pursuant to this paragraph where:

8 6. Subdivision 10 of section 450.10 of the penal |aw, as added by
chapter 795 of the laws of 1984, is amended to read as foll ows:

10. Were there has been a failure to comply with the provisions of
this section, and where the district attorney does not denonstrate to
the satisfaction of the court that such failure has not caused the
defendant prejudice, the court shall instruct the jury that it nmay
consider such failure in determining the weight to be given such
evidence and nay al so i npose any ot her [saretion] renedy or sanction set
forth in [subdiHsion—one—of] section [240—0] 240.30 of the crimna
procedure |aw, provided, however, that wunless the defendant has
convinced the court that such failure has caused hi m undue prejudice,
the court shall not preclude the district attorney fromintroducing into
evi dence the property, photographs, photocopies, or other reproductions
of the property or, where appropriate, testinony concerning its val ue
and condition, where such evidence is otherwi se properly authenticated
and adm ssible wunder the rules of evidence. Failure to conply with any
one or nore of the provisions of this section shall not for that reason
al one be grounds for dism ssal of the accusatory instrunent.

8 7. Subdivision 5 of section 480.10 of the penal |aw, as added by
chapter 655 of the laws of 1990, is amended to read as foll ows:

5. In addition to information required to be disclosed pursuant to
article two hundred forty of the crimnal procedure |aw, when forfeiture
is sought pursuant to this article, and follow ng the defendant's
arrai gnment on the special forfeiture information, the court shall order
di scovery of any information not otherw se disclosed which is naterial
and reasonably necessary for preparation by the defendant with respect
to a forfeiture proceedi ng brought pursuant to this article. Such nmate-
rial shall include those portions of the grand jury m nutes and such
other information which pertain solely to the special forfeiture infor-
mation and shall not include information which pertains to the crim nal
charges. Upon application of the prosecutor, the court nay issue a
protective order pursuant to section [240—48] 240.60 of the crimnal
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procedure law with respect to any information required to be disclosed
pursuant to this subdivision.

8 8. This act shall take effect on the ninetieth day after it shall
have becone a | aw and shall apply to all arraignnents conmencing on or
after such effective date; provided, however, that the amendnents to
subdi vision 9 of section 65.20 of the crininal procedure |aw nade by
section two of this act shall not affect the repeal of such section and
shall be deened repeal ed therewth.



