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2015- 2016 Regul ar Sessi ons
I N SENATE
January 7, 2015

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to the distrib-
ution of circular advertisenents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
397-b to read as foll ows:

S 397-B. DISTRIBUTION O CIRCULARS. 1. FOR THE PURPCSES OF THI'S
SECTI ON:

A. "CONSUMER' SHALL MEAN ANY NATURAL PERSON WHO MAY BE REQUI RED TO PAY
FOR OR TO EXCHANGE CONSI DERATI ON FOR GOODS AND SERVI CES OFFERED THROUGH
Cl RCULAR ADVERTI SEMENTS.

B. "Cl RCULAR ADVERTI SEMENT" SHALL MEAN ANY PAMPHLET, FORM DOCUMENT OR
COMMVERCI AL ADVERTI SEMENT PRI NTED ON ANY FORM OF MEDI A, | NCLUDI NG  BUT
NOT LIMTED TO LEAFLETS, LETTERS, PAMPHLETS AND MENUS, THEREAFTER
DI STRI BUTED TO TWDO OR MORE CONSUMERS THROUGH A PLAN, PROGRAM OR CAMPAI GN
CONDUCTED TO | NDUCE PAYMENT OR THE EXCHANGE OF ANY OTHER CONSI DERATI ON
FOR ANY GOODS OR SERVICES, OR TO PROMOTE SOVE PRODUCT OR SERVICE. THI S
DEFI NI TI ON SHALL NOT | NCLUDE ADVERTI SEMENTS DI STRIBUTED BY THE UN TED
STATES POSTAL SERVICE OR THOSE ADVERTI SEMENTS REGULARLY | NCLUDED W TH
ANY OTHER MEDI A SUBSCRI PTI ON, | NCLUDI NG BUT NOT LI M TED TO, NEWSPAPERS,
PERI ODI CALS AND MAGAZI NES.

C. "PERSON' SHALL MEAN ANY NATURAL PERSQN, ASSOCI ATION, PARTNERSHI P,
FI RM CORPORATI ON OR OTHER BUSI NESS ENTI TY.

D. "ADVERTI SER' SHALL MEAN ANY NATURAL PERSON, ASSOCI ATI ON, PARTNER-
SH P, FIRM CORPORATI ON OR OTHER BUSI NESS ENTI TY THAT DELI VERS Cl RCULAR
ADVERTI SEMENTS TO A CONSUMER FOR A COMVERCI AL PURPCSE.

E. "COWERCI AL PURPOSE" SHALL MEAN HAVI NG THE GOAL OR END OF BUYI NG OR
SELLI NG OF A GOOD OR SERVI CE FOR THE PURPCSE OF MAKI NG A PROFIT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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F. "UNSOLICI TED ClIRCULAR DELIVERY" MEANS ANY DELI VERY OF A Cl RCULAR
ADVERTI SEMENT, BY AN ADVERTI SER OR EMPLOYEE THERECF, TO A CONSUMER,
OTHER THAN A DELI VERY MADE:

(1) I'N RESPONSE TO AN EXPRESS WRI TTEN OR VERBAL REQUEST OF THE CONSUM
ER RECEI VI NG SUCH Cl RCULAR, OR

(1) I'N CONNECTI ON W TH AN ESTABLI SHED BUSI NESS OR CUSTOVER RELATI ON-
SH P, WHI CH HAS NOT BEEN TERM NATED BY ElI THER PARTY, UNLESS SUCH CONSUM
ER HAS STATED TO THE ADVERTI SER THAT SUCH CONSUMER NO LONGER W SHES TO
RECEI VE THE Cl RCULAR ADVERTI SEMENTS OF SUCH ADVERTI SER.

G " DEPARTMENT" SHALL MEAN THE DEPARTMENT OF STATE.

2. A THE DEPARTMENT SHALL ESTABLI SH, MANAGE AND MAI NTAIN A REG STRY
VH CH SHALL CONTAIN A LI ST OF CONSUMERS WHO DO NOT W SH TO RECEI VE UNSO-
LI Cl TED Cl RCULAR DELI VERI ES.

B. THE REG STRY SHALL BE UPDATED ON A QUARTERLY BASIS, OR MORE
FREQUENTLY AS PRESCRIBED BY RULE. SUCH UPDATES SHALL BE MADE READI LY
AVAI LABLE TO ANY PROSPECTI VE ADVERTI SER | N A MANNER TO BE PRESCRI BED BY
THE DEPARTMENT.

3. NO ADVERTI SER MAY MAKE OR CAUSE TO BE MADE ANY UNSOLI Cl TED Cl RCULAR
DELI VERI ES TO ANY CONSUMER WHEN THAT CONSUMER S PERSONAL | NFORMATI ON HAS
BEEN POSTED ON THE REG STRY, ESTABLI SHED PURSUANT TO THI S SECTI ON.

4. A THE DEPARTMENT SHALL PROVI DE NOTI CE TO CONSUMERS OF THE ESTAB-
LI SHVENT OF THE REG STRY. ANY CONSUMER WHO W SHES TO BE | NCLUDED ON SUCH
REG STRY SHALL NOTIFY THE SECRETARY OF STATE IN A MANNER TO BE
PRESCRI BED BY THE DEPARTMENT.

B. THE DEPARTMENT SHALL PROVI DE NOTI CE TO ADVERTI SERS OF THE ESTAB-
LI SHVENT OF THE REG STRY, AS WELL AS PROVI DE SUCH ADVERTI SER W TH | NFOR-
MATI ON FOR OBTAI NI NG ALL SCHEDULED REG STRY UPDATES IN A MANNER TO BE
PRESCRI BED BY THE DEPARTMENT.

5. ANY PERSON WHO VI OLATES THI S SECTI ON SHALL: FOR A FI RST VI OLATI ON
THEREOF, BE LI ABLE FOR A CIVIL PENALTY OF NOTI LESS THAN TWO HUNDRED
DOLLARS AND NOT MORE THAN FOUR HUNDRED DCOLLARS; FOR A SECOND VI OLATI ON,
BOTH VI OLATI ONS WH CH WERE COW TTED WTHI N A PERI OD OF THI RTY DAYS, BE
LI ABLE FOR A CIVIL PENALTY OF NOT LESS THAN FI VE HUNDRED DOLLARS AND NOT
MORE THAN ONE THOUSAND DOLLARS; AND FOR A THI RD OR SUBSEQUENT VI OLATI ON,
ALL VI OLATIONS WH CH WERE COWM TTED WTHI N A PERI OD OF THI RTY DAYS, BE
LI ABLE FOR A CIVIL PENALTY OF NOT LESS THAN ONE THOUSAND DOLLARS AND NOT
MORE THAN TWO THOUSAND DOLLARS.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw, provided, however, that effective i medi at e-
ly, the addition, amendnment and/or repeal of any rule or regulation
necessary for the inplenentation of this act on its effective date are
authorized and directed to be made and conpleted on or before such
effective date.



