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STATE OF NEW YORK

7892
I N SENATE
May 23, 2016

Introduced by Sen. DeFRANCI SCO -- (at request of the State Conptroller)
-- read twice and ordered printed, and when printed to be conmtted to
the Committee on Fi nance

AN ACT to anend the state finance law, in relation to authorizing the
commi ssioner of the office of general services and state agencies to
devel op alternative procurenent nethods not otherwi se authorized by
| aw under certain circunstances; and in relation to authorizing
conpetitive negotiation concluding with a best and final offer

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 163 of the state finance |law is anended by addi ng
two new subdivisions 16 and 17 to read as foll ows:

16. ALTERNATI VE PROCUREMENT METHODS FOR THE ACQUI SITION OF NON CON
STRUCTI ON RELATED COWMODI Tl ES, SERVI CES AND | NFORMATI ON TECHNOLOGY. A
VHEN THE COWM SSI ONER OR A STATE AGENCY DETERM NES THAT IT IS IN THE
BEST | NTEREST OF THE STATE TO DEVELOP A PROCUREMENT METHOD NOT AUTHOR-
| ZED BY THI S SECTI ON FOR NON- CONSTRUCTI ON RELATED COWMODI TI ES, SERVI CES
AND | NFORVATI ON  TECHNOLOGY, THE COWM SSI ONER OR STATE AGENCY | S HEREBY
AUTHORI ZED TO DEVELOP AND USE SUCH METHOD FOR A SPECI FI C CONTRACT AWARD.
SUCH DETERM NATI ON SHALL BE MADE | N WRI TI NG AND SHALL | NCLUDE DOCUMENTA-
TI ON FOR THE PROCUREMENT RECORD THAT SUCH ALTERNATI VE PROCUREMENT METH-
OD: (1) WOULD SERVE THE | NTEREST OF THE STATE BETTER THAN OTHER METHODS
CURRENTLY AVAI LABLE UNDER THI S SECTION;, (11) CAN BE APPLI ED ON A COVPET-
| TIVE, FAIR AND EQUI TABLE BASI'S; AND (I11) CONTAI NS AN APPROPRI ATE EVAL-
UATI ON METHODOLOGY THAT CONSI DERS BOTH COST AND QUALI TATI VE EVALUATI ON
FACTORS. SUCH ALTERNATIVE PROCUREMENT METHOD SHALL BE SUBJECT TO ALL
OTHER APPLI CABLE PROVI SI ONS OF THI S SECTI ON. THE COVM SSI ONER OR A STATE
AGENCY MAY NOT UNDERTAKE AN ALTERNATI VE PROCUREMENT NMETHOD UNTIL THE
COWTROLLER HAS DETERM NED THAT THE PROPCSED ALTERNATI VE PROCUREMENT
METHOD IS IN THE BEST | NTEREST OF THE STATE; CAN BE APPLI ED ON A COWPET-
| TIVE, FAIR AND EQUI TABLE BASI'S; AND UTI LI ZES AN APPROPRI ATE EVALUATI ON
METHODOLOGY THAT CONSI DERS BOTH COST AND QUALI TATI VE EVALUATI ON FACTORS.

B. WHEN USING AN ALTERNATI VE PROCUREMENT METHOD AUTHORI ZED BY THI S
SUBDI VI SI ON, THE COWM SSI ONER OR AGENCY SHALL INCLUDE IN |ITS SOLIC TA-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TION A DETAI LED DESCRI PTI ON OF THE PROPCSED METHOD OF AWARD. | N ADVANCE
OF THE I NI TI AL RECEI PT OF OFFERS OR BIDS, THE COW SSIONER OR STATE
AGENCY SHALL DETERM NE AND DOCUMENT | N THE PROCUREMENT RECORD THE EVALU-
ATION CRITERFA AND PROCESS TO BE USED | N THE DETERM NATI ON OF THE
SPECI FI C CONTRACT AWARD AND THE PROCESS BY WH CH THE EVALUATION AND
SELECTI ON SHALL BE CONDUCTED. | N ADDI TI ON TO THE REQUI REMENTS SET FORTH
I N PARAGRAPH G OF SUBDIVISION NENE OF TH'S SECTION, THE PROCUREMENT
RECORD SHALL DOCUMENT THE BASIS UPON WHI CH THE AGENCY HAS DETERM NED
THAT POTENTI AL VENDORS W LL BE ABLE TO RESPOND W TH VI ABLE BI DS TO SUCH
ALTERNATI VE PROCUREMENT.

C. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SI ON FI VE OF SECTI ON THREE
HUNDRED FIFTY-FIVE OF THE EDUCATION LAW TO THE CONTRARY OR SECTI ON
SI XTY- TWO HUNDRED ElI GHTEEN OF THE EDUCATI ON LAW BEFORE ANY CONTRACT
AWARDED UNDER THI'S SECTION WH CH EXCEEDS FIFTY THOUSAND DOLLARS | N
AMOUNT BECOMVES EFFECTIVE | T MUST BE APPROVED BY THE COWPTROLLER AND
FILED IN H'S OR HER OFFI CE.

D. FOR EACH PROCUREMENT AWARDED PURSUANT TO THI S SECTI ON, THE COW S-
SI ONER OR STATE AGENCY SHALL SUBM T TO THE GOVERNOR, THE COVPTROLLER AND
THE HEADS OF THE FI SCAL COW TTEES OF EACH HOUSE OF THE STATE LEGQ SLA-
TURE NO LATER THAN THE M D-PO NT OF THE I NI TIAL TERM OF THE RESULTANT
CONTRACT A REPORT ASSESSI NG THE VALI DI TY OF THE PROCUREMENT METHOD AND
COWARING I TS RESULTS TO PROCUREMENT METHODS FOR COWODI TIES AND
SERVI CES OR | NFORVATI ON TECHNOLOGY.

17. COWPETI Tl VE NEGOTI ATION. A. WHERE THE BASI S OF AWARD | S BEST VALUE
AND AFTER COWVPLETI NG AN | NI TI AL EVALUATI ON AND SCORI NG, A STATE AGENCY
MAY CHOOSE TO EI THER MAKE AN AWARD TO THE BEST VALUE OFFERER PURSUANT TO
SUBDI VI SION FOUR OF THI S SECTI ON OR UNDERTAKE COWPETI TI VE NEGOTI ATl ONS
WTH ALL OFFERERS OF PROPOSALS SUSCEPTIBLE OF BEING SELECTED FOR
CONTRACT AWARD, SO LONG AS THE AGENCY RESERVES THE RI GHT TO CONDUCT SUCH
COWPETI TI VE  NEGOTI ATI ONS | N THE SOLI CI TATI ON. THE NEGOTI ATI ONS SHALL BE
CONDUCTED AS PROVI DED | N PARAGRAPH D OF THI S SUBDI VI SI ON.

B. COVPETI TI VE NEGOTI ATI ON MAY ONLY BE USED WHERE:

(1) AT LEAST TWO OFFERERS ARE DEEMED SUSCEPTI BLE OF BEI NG SELECTED FOR
CONTRACT AWARD;

(1'l') I'N THE EVENT THAT THE SCLI Cl TATI ON | NCLUDES OPTI ONAL COVPONENTS,
THE SOLICI TATION SHALL REQUI RE ALL OFFERERS TO PROVI DE A PROPCSAL FOR
ALL OPTI ONS OR OTHERW SE BE DEEMED NONRESPONSI VE; AND

(I'11) THE AGENCY HAS DETERM NED THAT USE OF COWPETI TI VE NEGOTI ATI ON
WLL MAXIMZE THE AGENCY'S ABILITY TO OBTAI N BEST VALUE, BASED ON THE
AGENCY' S NEED AND THE SPECI FI CATI ONS SET FORTH I N THE SOLI ClI TATI ON.

C. THE AGENCY MUST DOCUMENT | N THE PROCUREMENT RECORD AND | N ADVANCE
OF THE I NI TI AL RECElI PT OF OFFERS:

() THE METHODOLOGY, WHICH SHALL BE QUANTIFIABLE AND BASED ON A
COVPARI SON OF THE PROPCSALS PRI CE AND TECHNI CAL MERIT, THAT WLL BE
EMPLOYED TO ARRIVE AT A COWETITI VE RANGE THAT W LL DETERM NE VWH CH
PROPOSALS ARE TO BE CONSI DERED SUSCEPTI BLE TO AWARD;, AND

(1) A FAIR AND | MPARTI AL NEGOTI ATI ON PROCEDURE, FORMULATED WTH THE
GOAL OF ENSURI NG SUSTAI NED COVPETI TI ON UNTI L AN AWARD | S RENDERED AND
OBTAI NI NG THE BEST VALUE FOR THE STATE.

D. THE AGENCY SHALL CONDUCT WRI TTEN OR ORAL NEGOTIATIONS WTH ALL
RESPONS|I BLE OFFERERS WHO SUBM T PROPOSALS | N THE COWVPETI TI VE RANGE. I N
THE COURSE OF SUCH NEGOTI ATI ONS, THE AGENCY SHALL:

(1) ADVI SE THE OFFERER OF WAYS IN WHICH I TS PROPCSAL MAY BE | MPROVED
SO THAT THE OFFERER | S G VEN AN OPPORTUNI TY TO BETTER MEET THE AGENCY' S
NEEDS,;
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(1) CLARIFY ANY UNCERTAI NTI ES, AMBI GUI TI ES OR NON- MATERI AL DEVI ATI ONS
I N THE PROPGCSAL;

(1'11) ADVISE THE OFFERER OF ANY TECHNI CAL COVPONENTS I N I TS PROPOSAL
THAT MAY NOT BE NECESSARY TO SATISFY THE AGENCY'S REQUI REMENTS AND
REQUEST MODI FI CATI ONS AS APPROPRI ATE;

(1V) PROVIDE THE OFFERER A REASONABLE OPPORTUNI TY TO SUBM T ANY COST,
TECHNI CAL OR OTHER REVI SIONS TO | TS PROPCSAL | N RESPONSE TO | SSUES | DEN-
TI FI ED DURI NG NEGOTI ATl ONS; AND

(V) DOCUMENT ANY ORAL NEGOTI ATI ONS FOR THE PROCUREMENT RECORD.

E. NEGOTI ATI ONS MAY BE TAI LORED TO EACH OFFERER S PROPCSAL PROVI DED,
HONEVER, SUCH NEGOTI ATI ONS SHALL BE CONDUCTED W TH EACH OFFERER W THI N
THE COWVPETI TI VE RANGE W THOUT DI SCLOSI NG | NFORMATI ON  CONCERNI NG ANY
OTHER OFFERERS' PROPOSALS OR THE EVALUATI ON PROCESS. NEGOTI ATI ONS SHALL
CULM NATE I N A TECHNI CAL SOLUTI ON FROM EACH OFFERER REMAI NI NG W THI N THE
COWPETI TI VE RANGE THAT | S DEEMED ACCEPTABLE TO MEET THE AGENCY'S NEED AS
SET FORTH IN THE SOLICI TATION. AFTER DI SCUSSI ON OF THESE TECHNI CAL
SOLUTIONS | S COVWPLETED, THE AGENCY SHALL SCOLICIT A BEST AND FI NAL PRI CE
PROPCSAL FROM ALL OFFERERS W THI N THE COWPETI Tl VE RANGE. THE BEST AND
FI NAL PRI CE SOLI Cl TATI ON SHALL ENSURE THAT ALL OFFERERS ARE AFFORDED AN
EQUAL OPPORTUNI TY TO RESPOND W THIN A SPECI FI ED PERI OD OF Tl ME.

F. WHERE AN AGENCY CHOOSES TO UNDERTAKE COWPETI Tl VE NEGOTI ATI ONS
| NSTEAD OF MAKI NG A BEST VALUE AWARD AFTER AN I NI TIAL EVALUATION AND
SCORI NG, THE FI NAL AWARD SHALL BE MADE TO THE LOWEST RESPONSI BLE OFFERER
AFTER RECEI VI NG A BEST AND FI NAL PRI CE ON A REVI SED ACCEPTABLE PROPOSAL.

S 2. This act shall take effect imedi ately; provided, however, that
t he provisions of section one of this act shall apply to any procurenent
initiated on or after such date; provided, further however, that the
anmendnents to section 163 of the state finance | aw nade by section one
of this act shall not affect the repeal of such section as provided in
subdivision 5 of section 362 of chapter 83 of the laws of 1995, as
anended, and shall be deened repeal ed therewth.



