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STATE OF NEW YORK

7485- - A
| N SENATE
May 4, 2016

Introduced by Sen. GOLDEN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations -- commttee discharged, bill anended, or der ed
reprinted as anended and reconmtted to said comrttee

AN ACT to amend the tax law and the econom c devel opnment law, in
relation to the creation of the enpire state nusic production credit
and the enpire state digital gam ng nmedia production credit; and to
repeal subdivision 11 of section 352 of the econom c devel opnment |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The tax law is anended by adding a new section 43 to read
as foll ows:

S 43. EMPI RE STATE MJUSI C PRODUCTI ON CREDI T. (A) ALLOMNCE OF CREDIT.
(1) A TAXPAYER VHICH | S A MUSI C PRODUCTI ON ENTI TY ENGAGED | N QUALI FI ED
MJUSIC PRODUCTION, OR WHO IS A SOLE PROPRI ETOR OF OR A MEMBER OF A PART-
NERSHI P, WVHICH | S A MUSI C PRODUCTI ON ENTI TY ENGAGED IN QUALIFIED MJSIC
PRODUCTI ON, AND IS SUBJECT TO TAX UNDER ARTI CLE NI NE-A OR TVENTY- TWO OF
TH S CHAPTER, SHALL BE ALLOAED A CREDI T AGAI NST SUCH TAX TO BE COWPUTED
AS PROVI DED HEREI N.

(2) THE AMOUNT OF THE CREDI T SHALL BE THE PRODUCT (OR PRO RATA SHARE
OF THE PRODUCT, IN THE CASE OF A MEMBER OF A PARTNERSHIP OR LIMTED
LI ABI LITY COWANY) OF TWENTY-FIVE PERCENT AND THE ELI G BLE PRODUCTI ON
COSTS OF ONE OR MORE QUALI FI ED MUSI C PRODUCTI ONS.

(3) ELIGBLE PRODUCTION COSTS FOR A QUALIFIED MJSIC PRODUCTI ON
I NCURRED AND PAID IN THI S STATE BUT QOUTSI DE SUCH METROPOLI TAN COVMUTER
TRANSPORTATI ON DI STRI CT SHALL BE ELI G BLE FOR A CREDIT OF TEN PERCENT OF
SUCH ELI G BLE PRODUCTI ON COSTS IN ADDITION TO THE CREDIT SPECIFIED IN
PARAGRAPH TWO OF THI' S SUBDI VI SI ON.

(4) NO ELIGBLE PRODUCTION COSTS CLAIMED BY A TAXPAYER AS THE BASI S
FOR THE CREDI T UNDER THI S SECTI ON SHALL BE USED BY SUCH TAXPAYER TO
CLAI M ANY OTHER CREDI T PURSUANT TO THI S CHAPTER.

(B) ALLOCATION OF CREDI T. THE AGGREGATE AMOUNT OF TAX CREDI TS ALLOWED
UNDER THI S SECTI ON, SUBDI VI SI ON FI FTY- TWO OF SECTI ON TWO HUNDRED TEN-B

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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AND SUBSECTI ON (FFF) OF SECTION SI X HUNDRED SI X OF THI S CHAPTER | N ANY
TAXABLE YEAR SHALL BE TWENTY- FI VE M LLI ON DOLLARS. SUCH AGGREGATE AMOUNT
OF CREDI TS SHALL BE ALLOCATED BY THE EMPI RE STATE DEVELOPMENT CORPO-
RATI ON AMONG TAXPAYERS IN ORDER OF PRI ORI TY BASED UPON THE DATE OF
FI LI NG AN APPL| CATI ON FOR ALLOCATION OR MJUSIC PRODUCTION CREDITS WTH
SUCH OFFI CE. | F THE TOTAL AMOUNT OF ALLOCATED CREDI TS APPLI ED FOR | N ANY
PARTI CULAR YEAR EXCEEDS THE AGGREGATE AMOUNT OF TAX CREDI TS ALLOWED FOR
SUCH YEAR UNDER THI S SECTI ON, SUCH EXCESS SHALL BE TREATED AS HAVI NG
BEEN APPLI ED FOR ON THE FI RST DAY OF THE SUBSEQUENT TAXABLE YEAR

(C©) DEFINITIONS. AS USED IN THI S SECTI ON:

(1) "MJSI C PRODUCTI ON' MEANS THE CREATI ON OF A SOUND RECORDI NG AND ANY
RELATED MJSI C VI DEOQ, EI THER OF WHICH I S | NTENDED FOR COWMERCI AL RELEASE.
A "MJSIC PRODUCTI ON' DCES NOT | NCLUDE RECORDI NGS THAT ARE PRI MARI LY
SPOKEN WORD OR W LDLI FE OR NATURE SCOUNDS, OR PRODUCED FOR | NSTRUCTI ONAL
USE OR ADVERTI SI NG OR PROMOTI ONAL PURPOSES.

(2) "QUALIFI ED MJSI C PRODUCTION' IS A MJSI C PRODUCTION I N WHI CH ELI G -
BLE PRODUCTI ON COSTS EQUAL TO OR ARE | N EXCESS OF SEVEN THOUSAND FI VE
HUNDRED DOLLARS | F I NCURRED AND PAID IN THI' S STATE I N THE TWELVE MONTHS
PRECEDI NG THE DATE ON WHICH THE CREDI T IS CLAI MED. PROVI DED, HONEVER, |F
SUCH PRODUCTI ON COSTS ARE | NCURRED AND PAI D QUTSI DE THE METROPOLI TAN
COMVUTER TRANSPCRTATI ON DI STRICT IN TH S STATE, SUCH PRODUCTI ON COSTS
SHALL BE EQUAL TO OR IN EXCESS OF THREE THOUSAND SEVEN HUNDRED FI FTY
DOLLARS TO BE A QUALI FI ED MJUSI C PRCDUCTION  FOR THE PURPCSES OF THI' S
PARAGRAPH.

(3) "ELIABLE PRODUCTION COSTS FOR A QUALI FI ED MJSI C PRODUCTI ON' ARE
COSTS | NCURRED AND PAID I N THI S STATE FOR TANG BLE PROPERTY AND SERVI CES
USED I N THE PRODUCTI ON OF QUALI FI ED MJSI C PRODUCTI ON, AS DETERM NED BY
THE DEPARTMENT OF ECONOM C DEVELOPMENT, | NCLUDI NG, BUT NOT LIMTED TGO
(1) STUDI O RENTAL FEES AND RELATED COSTS, (I1) INSTRUMENT AND EQUI PMENT
RENTAL FEES, (I111) PRODUCTI ON SESSI ON FEES FOR MUSI CI ANS, PROGRAMMVERS,
ENG NEERS, AND TECHNI CI ANS, (I1V) M XI NG AND MASTERI NG SERVI CES, AND (V)
LOCAL TRANSPORTATI ON EXPENDI TURES DI RECTLY RELATED TO MJSI C PRODUCTI ON
AND PROVIDED AT OR TO THE SITE OF SUCH MJSIC PRODUCTION. ELIG BLE
PRODUCTI ON COSTS SHALL NOT I NCLUDE: (1) COSTS FOR TANG BLE PROPERTY OR
SERVI CES USED OR PERFORMED QUTSI DE OF THI S STATE, (11) PERFORMANCE FEES
FOR FEATURED ARTISTS OR FEATURED GUEST ARTI STS RECEI VI NG ROYALTI ES OR
ADVANCES ON ROYALTI ES OR SPECI AL PERFORVMANCE FEES ( OTHER THAN THOSE THAT
WOULD NORVALLY BE COLLECTED BY A PERFORM NG RI GHTS ORGANI ZATI ON)  PURSU-
ANT TO AN AGREEMENT DI RECTLY W TH THE PRODUCER OR EMPLOYER, (I111) SALA-
RI ES OR RELATED COVPENSATI ON FOR PRODUCERS OR SONGWRI TERS, (IV) COWPCS-
ER, ARTIST OR PRODUCER RESIDUAL ROYALTI ES OR ADVANCES, (V) LI CENSI NG
FEES FOR SAMPLES, (VI) | NTERPOLATIONS OR OTHER MJSIC CLEARANCE COSTS,
(M) MASTERING OR POST- PRODUCTI ON EXPENDI TURES FOR PRQIECTS THAT WERE
NOT PRI NCI PALLY TRACKED AND RECORDED I N THI S STATE, OR (V1) ANY COSTS
ASSCCI ATED W TH MANUFACTURI NG,  DUPLI CATI ON, PACKAG NG DI STRI BUTI ON,
PROMOTI ON, MARKETING OR TOURING NOTI' SPECI FI CALLY OUTLINED IN TH' S
SUBPARAGRAPH. W TH RESPECT TO THE PRCDUCTI ON OF A MJSI C VI DEO, ELI d@ BLE
PRODUCTI ON COSTS ARE THOSE DEFI NED | N PARAGRAPH TWO OF SUBDI VI SION ( B)
OF SECTION TWENTY-FOUR OF TH'S ARTICLE. SUCH TOTAL PRODUCTI ON COSTS
| NCURRED AND PAID IN THI S STATE SHALL BE EQUAL TO OR EXCEED SEVENTY- FI VE
PERCENT OF TOTAL COST OF AN ELI G BLE PRODUCTI ON | NCURRED AND PAID WTHI N
AND W THOUT THI S STATE.

(D) REPORTI NG, THE DEPARTMENT OF ECONOM C DEVELOPMENT SHALL SUBM T AN
ANNUAL REPORT, ON OR BEFORE DECEMBER FI RST OF EACH YEAR, TO THE GOVER-
NCR, THE DI RECTOR OF THE DI VI SI ON OF THE BUDGET, THE TEMPORARY PRESI DENT
OF THE SENATE, AND THE SPEAKER OF THE ASSEMBLY, | NCLUDI NG  BUT NOT
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LIMTED TO  THE FOLLOW NG | NFORVATI ON REGARDI NG THE PREVI OQUS CALENDAR
YEAR REGQ ONALLY, FOR ACTIMITY WTH N AND W THOUT THE METROPOLI TAN COVMJ-
TER TRANSPORTATI ON DI STRI CT; THE TOTAL DOLLAR AMOUNT OF CREDITS ALLO
CATED, THE NAME AND ADDRESS OF EACH ELI G BLE MJSI C PRODUCTI ON ENTI TY
ALLOCATED CREDI TS UNDER THI' S SECTI ON, AND THE TOTAL AMOUNT OF CREDI TS
ALLOCATED TO EACH ELI d BLE MJSI C PRODUCTI ON ENTI TY. THE REPORT MAY ALSO
| NCLUDE ANY RECOMVENDATI ONS FOR CHANGES | N THE CALCULATION OR ADM NI S-
TRATION OF THE CREDI T, AND ANY OTHER | NFORMATI ON REGARDI NG THI S CREDI T
AS MAY BE USEFUL AND APPROPRI ATE.

(E) CROSS- REFERENCES. FOR APPLI CATIONS OF THE CREDIT PROVIDED FOR IN
THI'S SECTI ON, SEE THE FOLLOW NG PROVI SI ONS OF THI S CHAPTER:

(1) ARTICLE NI NE-A: SECTI ON TWD HUNDRED TEN- B, SUBDI VI SI ON FI FTY- TWO.

(2) ARTICLE TWENTY- TWO. SECTI ON SI X HUNDRED SI X, SUBSECTION (1), PARA-
GRAPH ONE, SUBPARAGRAPH (B), CLAUSE (XLII1).

(3) ARTICLE TWENTY- TWO SECTI ON SI X HUNDRED SI X, SUBSECTI ON ( FFF) .

S 2. Section 210-B of the tax law is amended by addi ng a new subdi vi -
sion 52 to read as foll ows:

52. EMPI RE STATE MJSI C PRODUCTI ON CREDI T. (A) ALLOMNCE OF CREDIT. A
TAXPAYER WHO | S ELI G BLE PURSUANT TO SECTI ON FORTY- THREE OF THI S CHAPTER
SHALL BE ALLOAED A CREDIT TO BE COVWPUTED AS PROVI DED I N SUCH SECTI ON
FORTY- THREE AGAI NST THE TAX | MPOSED BY THI S ARTI CLE.

(B) APPLI CATION OF CREDIT. THE CREDI T ALLOAED UNDER THI'S SUBDI VI SI ON
FOR ANY TAXABLE YEAR SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS
THAN THE AMOUNT PRESCRIBED |IN PARAGRAPH (D) OF SUBDIVISION ONE OF
SECTI ON  TWO HUNDRED TEN OF THI S ARTI CLE. PROVI DED, HOWEVER, THAT |IF THE
AMOUNT OF THE CREDI T ALLOMBLE UNDER THI'S SUBDI VI SION FOR ANY TAXABLE
YEAR REDUCES THE TAX TO SUCH AMOUNT, THE EXCESS SHALL BE TREATED AS AN
OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N ACCORDANCE WTH THE
PROVI SI ONS OF SECTI ON ONE THOUSAND EI GHTY- SI X OF THI S CHAPTER, PROVI DED,
HOWEVER, NO | NTEREST SHALL BE PAI D THEREON.

S 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606

of the tax law is anmended by adding a new clause (xliii) to read as

fol | ows:

(XLI'T1) EMPI RE STATE MJSI C AMOUNT OF CREDI T

PRODUCTI ON CREDI T UNDER UNDER SUBDI VI SI ON

SUBSECTI ON ( FFF) FI FTY- TWD OF SECTI ON TWO HUNDRED
TEN-B

S 4. Section 606 of the tax law is anmended by addi ng a new subsection
(fff) to read as foll ows:

(FFF) EMPI RE STATE MUSI C PRODUCTION CREDIT. (1) ALLOMNCE OF CREDIT. A
TAXPAYER WHO | S ELI G BLE PURSUANT TO SECTI ON FORTY- THREE OF THI S CHAPTER
SHALL BE ALLOWED A CREDI T TO BE COWUTED AS PROVIDED |IN SUCH SECTION
FORTY- THREE AGAI NST THE TAX | MPOSED BY THI S ARTI CLE.

(2) APPLI CATION OF CREDIT. | F THE AMOUNT OF THE CREDI T ALLOMBLE UNDER
THI' S SUBSECTI ON FOR ANY TAXABLE YEAR EXCEEDS THE TAXPAYER S TAX FOR SUCH
YEAR, THE EXCESS SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI T-
ED OR REFUNDED AS PROVIDED I N SECTION SI X HUNDRED ElI GHTY-SI X OF TH' S
ARTI CLE, PROVI DED, HOWAEVER, THAT NO | NTEREST SHALL BE PAI D THEREON.

S 5. The tax law is anended by adding a new section 44 to read as
fol | ows:

S 44. EMPI RE STATE DI G TAL GAM NG MEDI A PRODUCTI ON CREDI T. (A) ALLOW
ANCE OF CREDIT. (1) A TAXPAYER WHCH IS A DIG@TAL GAM NG MED A
PRODUCTI ON  ENTI TY ENGAGED I N QUALI FI ED DI A TAL GAM NG MEDI A PRODUCTI ON,
OR WHO | S A SOLE PROPRI ETOR OF OR A MEMBER OF A PARTNERSHIP, WVHICH IS A
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DG TAL GAM NG MEDIA PRODUCTION ENTITY ENGAGED I N QUALI FI ED DI G TAL
GAM NG MEDI A PRCDUCTI ON, AND IS SUBJECT TO TAX UNDER ARTICLE N NE-A OR
TWENTY-TWO OF TH S CHAPTER, SHALL BE ALLOAED A CREDI T AGAI NST SUCH TAX
TO BE COWPUTED AS PROVI DED HEREI N.

(2) THE AMOUNT OF THE CREDI T SHALL BE THE PRODUCT (OR PRO RATA SHARE
OF THE PRODUCT, IN THE CASE OF A MEMBER OF A PARTNERSH P OR LIMTED
LI ABI LITY COWANY) OF TWENTY-FIVE PERCENT AND THE ELI G BLE PRODUCTI ON
COSTS OF ONE OR MORE QUALI FI ED DI G TAL GAM NG MEDI A PRODUCTI ONS.

(3) ELIG BLE DIGA TAL GAM NG MEDI A PRODUCTION COSTS FOR A QUALI FI ED
DG TAL GAM NG MEDIA PRODUCTION | NCURRED AND PAID IN TH' S STATE BUT
QUTSI DE SUCH METROPOLI TAN COVMUJTER TRANSPORTATION DI STRICT SHALL BE
ELIGBLE FOR A CREDIT OF TEN PERCENT OF SUCH ELI G BLE PRCDUCTI ON COSTS
IN ADDI TI ON TO THE CREDI T SPECI FI ED | N PARAGRAPH TWO OF THI'S SUBDI VI -
SI ON.

(4) NO ELIGBLE PRODUCTION COSTS CLAI MED BY A TAXPAYER AS THE BASI S
FOR THE CREDI T UNDER THI S SECTI ON SHALL BE USED BY SUCH TAXPAYER TO
CLAIM ANY OTHER CREDI T PURSUANT TO THI S CHAPTER

(B) ALLOCATION OF CREDI T. THE AGGREGATE AMOUNT OF TAX CREDI TS ALLOWED
UNDER THI' S SECTI ON, SUBDI VI SI ON FI FTY- THREE OF SECTI ON TWO HUNDRED TEN- B
AND SUBSECTI ON (GGG OF SECTION SI X HUNDRED SI X OF THIS CHAPTER I N ANY
TAXABLE YEAR SHALL BE TWENTY- FI VE M LLI ON DOLLARS. SUCH AGGREGATE AMOUNT
OF CREDITS SHALL BE ALLOCATED BY THE EMPI RE STATE DEVELOPMENT CORPO-
RATI ON AMONG TAXPAYERS IN ORDER OF PRIORITY BASED UPON THE DATE OF
FI LI NG AN APPLI CATI ON FOR ALLOCATI ON OF DI G TAL GAM NG MEDI A PRODUCTI ON
CREDIT WTH SUCH OFFICE. |TF THE TOTAL AMOUNT OF ALLOCATED CREDITS
APPLI ED FOR | N ANY PARTI CULAR YEAR EXCEEDS THE AGGREGATE AMOUNT OF TAX
CREDI TS ALLOWED FOR SUCH YEAR UNDER THI S SECTI ON, SUCH EXCESS SHALL BE
TREATED AS HAVING BEEN APPLI ED FOR ON THE FI RST DAY OF THE SUBSEQUENT
TAXABLE YEAR.

(C©) DEFINITIONS. AS USED IN THI S SECTI ON:

(1) "QUALIFIED DIG TAL GAM NG MEDI A PRODUCTI ON' MEANS: (1) A WEBSI TE,
THE DI d TAL MEDI A PRODUCTI ON COSTS OF WHI CH ARE PAI D OR | NCURRED PREDG-
M NATELY I N CONNECTION WTH (A) VIDEO SIMJLATION, AN MATION, TEXT,
AUDI O, GRAPH CS OR SIM LAR GAM NG RELATED PROPERTY EMBODI ED I N DI G TAL
FORVAT, AND (B) I NTERACTIVE FEATURES OF DIG TAL GAM NG (E G, LINKS,
MESSAGE BOARDS, COVMUNITIES OR CONTENT NMANI PULATION); (I1) VIDEO OR
| NTERACTI VE GAMES PRODUCED PRI MARI LY FOR DI STRI BUTI ON OVER THE | NTERNET,
W RELESS NETWORK OR SUCCESSORS THERETGO, (I111) AN MATION, SIMILATION OR
EMBEDDED GRAPHI CS DI G TAL GAM NG RELATED SOFTWARE | NTENDED FOR COMVER-
Cl AL DI STRI BUTI ON REGARDLESS OF MEDIUM AND (1V) A DIA TAL GAM NG MEDI A
PRODUCTION IN VWHCH QUALIFIED DG TAL GAM NG MEDI A PRCDUCTI ON COSTS
EQUAL TO OR ARE | N EXCESS OF SEVEN THOUSAND FIVE HUNDRED DOLLARS |IF
I NCURRED AND PAID IN TH' S STATE | N TWELVE MONTHS PRECEDI NG THE DATE ON
VWH CH THE CREDI T IS CLAI MED. PROVI DED, HONEVER, |F SUCH A PRODUCTI ON
COSTS ARE | NCURRED AND PAI D QUTSI DE THE METROPOLI TAN COVMUTER TRANSPOR-
TATION DI STRICT IN TH S STATE, SUCH PRODUCTI ON COSTS SHALL BE EQUAL TO
OR I N EXCESS OF THREE THOUSAND SEVEN HUNDRED FI FTY DOLLARS TO BE A QUAL-
IFIED DI A TAL GAM NG MEDI A PRODUCTI ON FOR PURPCSES OF THI S PARAGRAPH. A
QUALI FI ED DI G TAL GAM NG MEDI A PRODUCTI ON DOES NOT | NCLUDE A WEBSI TE,
VI DEQ, | NTERACTIVE GAME OR SOFTWARE THAT IS USED PREDOM NATELY FOR:
ELECTRONI C COMVERCE ( RETAI L OR WHOLESALE PURPOSES OTHER THAN THE SALE OF
VI DEO OR | NTERACTI VE GAMES), GAMBLI NG (| NCLUDI NG ACTI VI TI ES REGULATED BY
A NEW YORK GAM NG ACENCY), EXCLUSI VE LOCAL CONSUMPTI ON FOR ENTI TIES NOT
ACCESSI BLE BY THE GENERAL PUBLI C | NCLUDI NG | NDUSTRI AL OR OTHER PRI VATE
PURPOSES, AND POLI TI CAL ADVOCACY PURPGCSES.
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(2) "DIG TAL GAM NG MEDI A PRODUCTI ON COSTS" MEANS ANY COSTS FOR  PROP-
ERTY USED AND SERVICES PERFORVED DI RECTLY AND PREDOM NATELY | N THE
CREATION OF A DI G TAL GAM NG MEDI A PRODUCTI ON OR PRODUCTI ONS. DI G TAL
GAM NG MEDIA PRODUCTION COSTS | NCLUDE BUT SHALL NOT BE LIM TED TO TO
PAYMENTS FOR PROPERTY USED AND SERVI CES PERFORMED DI RECTLY AND PREDOM -
NATELY |IN THE DEVELOPMENT (I NCLUDI NG CONCEPT  CREATION), DESI G\,
PRODUCTI ON (I NCLUDI NG CONCEPT CREATI ON), DESI GN, PRODUCTI ON (| NCLUDI NG
TESTI NG, EDI TI NG (1 NCLUDI NG ENCODI NG AND COWPCSI TING (I NCLUDING THE
| NTEGRATION OF DI TAL FILES FOR | NTERACTI ON BY END USERS) OF DI d TAL
GAM NG MEDIA. DI G TAL GAM NG MEDI A PRODUCTI ON COSTS SHALL NOT | NCLUDE
EXPENSES | NCURRED FOR THE DI STRI BUTI ON, MARKETI NG PROMOTI ON, OR ADVER-
TI SI NG CONTENT GENERATED BY END- USERS OR OTHER COSTS NOT DI RECTLY AND
PREDOM NATELY RELATED TO THE CREATION, PRODUCTI ON OR MODI FI CATI ON OF
DI G TAL GAM NG MEDI A. | N ADDI TI ON, SALARI ES OR OTHER | NCOVE DI STRI BUTI ON
RELATED TO THE CREATION OF DOG@ TAL GAM NG MEDIA FOR ANY PERSON WHO
SERVES |N THE ROLE OF CHI EF EXECUTI VE OFFI CER, CHI EF FI NANCI AL OFFI CER,
PRESI DENT, TREASURER OR SIM LAR POSITION SHALL NOT BE |NCLUDED AS
DIG TAL GAM NG MEDI A PRODUCTI ON COSTS. FURTHERMORE, ANY | NCOVE OR OTHER
DI STRI BUTI ON TO ANY | NDI VI DUAL WHO HOLDS MORE THAN A FI VE PERCENT OWNER-
SHI P I NTEREST IN A DI d TAL GAM NG MEDI A PRODUCTI ON ENTI TY SHALL NOT BE
| NCLUDED AS DI G TAL GAM NG MEDI A PRODUCTI ON COSTS.

(3) "QUALIFIED DI A TAL GAM NG MEDI A PRODUCTI ON COSTS" MEANS DI G TAL
GAM NG MEDI A PRODUCTI ON COSTS ONLY TO THE EXTENT SUCH COSTS ARE ATTRI B-
UTABLE TO THE USE OF PROPERTY OR THE PERFORMANCE OF SERVI CES BY ANY
PERSONS W THI N THE STATE DI RECTLY AND PREDOM NANTLY |IN THE CREATION,
PRODUCTI ON OR MODI FI CATI ON OF DI G TAL GAM NG RELATED MEDI A, SUCH TOTAL
PRODUCTI ON COSTS | NCURRED AND PAID IN THI S STATE SHALL BE EQUAL TO OR
EXCEED SEVENTY-FIVE PERCENT OF TOTAL COST OF AN ELI G BLE PRODUCTI ON
| NCURRED AND PAI D WTHI N AND W THOUT THI S STATE.

(D) REPORTI NG THE DEPARTMENT OF ECONOM C DEVELOPMENT SHALL SUBM T AN
ANNUAL REPORT, ON OR BEFORE DECEMBER FI RST OF EACH YEAR, TO THE GOVER-
NOR, THE DI RECTOR OF THE DI VI SI ON OF THE BUDCET, THE TEMPORARY PRESI DENT
OF THE SENATE, AND THE SPEAKER OF THE ASSEMBLY, |NCLUDI NG, BUT NOT
LIMTED TO THE FOLLOW NG | NFORVATI ON REGARDI NG THE PREVI OQUS CALENDAR
YEAR REG ONALLY, FOR ACTIVITY WTH N AND W THOUT THE METROPOLI TAN COVMJ-
TER TRANSPORTATI ON DI STRI CT; THE TOTAL DOLLAR AMOUNT OF CREDITS ALLO
CATED, THE NAME AND ADDRESS OF EACH ELIGQBLE DIG TAL GAM NG MEDI A
PRODUCTI ON ENTI TY ALLOCATED CREDI TS UNDER THI S SECTION, AND THE TOTAL
AMOUNT OF CREDITS ALLOCATED TO EACH ELIGABLE D dTAL GAM NG MEDI A
PRODUCTI ON ENTI TY. THE REPORT MAY ALSO | NCLUDE ANY RECOMVENDATI ONS FOR
CHANGES IN THE CALCULATION OR ADM NI STRATION OF THE CREDI T, AND ANY
OTHER | NFORVATI ON REGARDI NG THI'S CREDI T AS MAY BE USEFUL AND APPROPRI -
ATE.

(E) CROSS-REFERENCES. FOR APPLI CATION OF THE CREDI T PROVI DED FOR I N
THI'S SECTI ON, SEE THE FOLLOW NG PROVI SI ONS OF THI S CHAPTER:

(1) ARTICLE N NE-A: SECTION TWO HUNDRED TEN- B, SUBDI VI SI ON
FI FTY- THREE.

(2) ARTICLE TWENTY- TWO. SECTI ON SI X HUNDRED SI X, SUBSECTI ON (1), PARA-
GRAPH ONE, SUBPARAGRAPH (B), CLAUSE (XLIV).

(3) ARTICLE TWENTY- TWO. SECTI ON SI X HUNDRED SI X, SUBSECTI ON ( G&0) .

S 6. Section 210-B of the tax law is amended by addi ng a new subdi vi -
sion 53 to read as foll ows:

53. EMPI RE STATE DI G TAL GAM NG MEDI A PRODUCTI ON CREDI T. (A) ALLOWANCE
OF CREDI T. A TAXPAYER WHO | S ELI G BLE PURSUANT TO SECTI ON FORTY- FOUR OF
TH'S CHAPTER SHALL BE ALLOAED A CREDI T TO BE COWUTED AS PROVI DED I N
SUCH SECTI ON FORTY- FOUR AGAI NST THE TAX | MPOSED BY THI' S ARTI CLE.
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(B) APPLI CATION OF CREDIT. THE CREDI T ALLOAED UNDER THI' S SUBDI VI SI ON
FOR ANY TAXABLE YEAR SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS
THAN THE AMOUNT PRESCRIBED |IN PARAGRAPH (D) OF SUBDIVISION ONE OF
SECTI ON  TWO HUNDRED TEN OF THI S ARTI CLE. PROVI DED, HOWEVER, THAT |IF THE
AMOUNT OF THE CREDI T ALLOMBLE UNDER THI S SUBDI VI SI ON FOR ANY TAXABLE
YEAR REDUCES THE TAX TO SUCH AMOUNT, THE EXCESS SHALL BE TREATED AS AN
OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED | N ACCORDANCE W TH THE
PROVI SI ONS OF SECTI ON ONE THOUSAND EI GHTY- SI X OF TH S CHAPTER, PROVI DED
HOWNEVER, NO | NTEREST SHALL BE PAI D THEREON.

S 7. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is amended by adding a new clause (xliv) to read as
fol | ows:

(XLI'V) EMPI RE STATE DI G TAL AMOUNT OF CREDI T
GAM NG MEDI A PRODUCTI ON UNDER SUBDI VI SI ON
CREDI T UNDER SUBSECTI ON ( G&Q) FI FTY- THREE OF SECTI ON

TWO HUNDRED TEN- B

S 8. Section 606 of the tax law is anended by addi ng a new subsection
(ggg) to read as foll ows:

(G35 EMPIRE STATE DI A TAL GAM NG MEDI A PRODUCTI ON CREDI T. (1) ALLOW
ANCE OF CREDIT. A TAXPAYER WHO IS ELIGBLE PURSUANT TO SECTION
FORTY-FOUR OF TH S CHAPTER SHALL BE ALLOAED A CREDI T TO BE COWUTED AS
PROVI DED | N SUCH SECTI ON FORTY- FOUR AGAINST THE TAX |IMPCSED BY THI'S
ARTI CLE

(2) APPLI CATION OF CREDIT. | F THE AMOUNT OF THE CREDI T ALLOMBLE UNDER
THI'S SUBSECTI ON FOR ANY TAXABLE YEAR EXCEEDS THE TAXPAYER S TAX FOR SUCH
YEAR, THE EXCESS SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI T-
ED OR REFUNDED AS PROVIDED I N SECTION SI X HUNDRED ElI GHTY-SI X OF TH S
ARTI CLE, PROVI DED, HOWEVER, THAT NO | NTEREST SHALL BE PAI D THEREON

S 9. The state comnm ssioner of econonic devel opnent, after consulting
with the state comm ssioner of taxation and finance, shall promul gate
regul ati ons by Decenber 31, 2016 to establish procedures for the allo-
cation of tax credits as required by subdivision (a) of section 43 and
subdi vi sion (a) of section 44 of the tax |law. Such rules and regul ati ons
shal | include provisions describing the application process, the due
dates for such applications, the standards which shall be used to eval u-
ate the applications, the docunentation that will be provided to taxpay-
ers substantiate to the New York state departnent of taxation and
finance the anount of tax credits allocated to such taxpayers, under
what conditions all or a portion of this tax credit may be revoked, and
such ot her provisions as deened necessary and appropriate. Notw t hst and-
ing any other provisions to the contrary in the state admnistrative
procedure act, such rules and regul ati ons nay be adopted on an energency
basis if necessary to neet such Decenber 31, 2016 deadl i ne.

S 10. Subdivision 11 of section 352 of the econom c devel oprment law is
REPEALED,

S 11. Subdivisions 1, 3 and 5 of section 353 of the econonic devel op-
nment | aw, as anended by section 2 of part K of chapter 59 of the | aws of
2015, are anended to read as foll ows:

1. To be a participant in the excelsior jobs program a business enti-
ty shall operate in New York state predom nantly:

(a) as a financial services data center or a financial services back
of fice operation;

(b) in manufacturing;

(c) in software devel opnment and new nedi a;

(d) in scientific research and devel opnent;
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in agricul ture;
in the creation or expansion of back office operations in the

in a distribution center;

in an industry wth significant potential for private-sector
econonmic growmh and developnment in this state as established by the
commi ssioner in regulations promul gated pursuant to this article. In
promul gating such regulations the conm ssioner shall include job and
I nvestnent criteria; OR

(i) as an entertai nment conpany[; or

(j) in nmusic production].

3. For the purposes of this article, in order to participate in the
excelsior jobs program a business entity operating predom nantly in
manuf acturing nust create at |east ten net new jobs; a business entity
operating predom nately in agriculture nmust create at |east five net new
jobs; a business entity operating predom nantly as a financial service
data center or financial services customer back office operation rnust
create at least fifty net new jobs; a business entity operating predom -
nantly in scientific research and devel opnent nust create at |east five
net new jobs; a business entity operating predomnantly in software
devel opnent nust create at l|least five net new jobs; a business entity
creating or expandi ng back office operations nust create at least fifty
net new jobs; [a business entity operating predomnately in nusic
production nust create at |east five net new jobs;] a business entity
operating predomnantly as an entertainnent conpany nust create or
obtain at | east one hundred net new jobs; or a business entity operating
predom nantly as a distribution center in the state nust create at | east
seventy-five net new jobs, notw thstanding subdivision five of this
section; or a business entity nust be a regionally significant project
as defined in this article; or

5. Anot-for-profit business entity, a business entity whose primary
function is the provision of services including personal services, busi-
ness services, or the provision of utilities, and a business entity
engaged predom nantly in the retail or entertainnment industry, other
than a busi ness operating as an entertai nnent conpany as defined in this
article [and other than a business entity engaged in nusic production],
and a conpany engaged in the generation or distribution of electricity,
the distribution of natural gas, or the production of steam associ ated
with the generation of electricity are not eligible to receive the tax
credit described in this article.

S 12. Subdivision 21 of section 352 of the econom c devel opnent | aw,
as amended by section 1 of part K of chapter 59 of the laws of 2015, is
amended to read as foll ows:

21. "Software developnent” nmeans the <creation of coded conputer
instructions [or production or post-production of video ganes, as
defined in subdivision one-a of section six hundred el even of the gener-
al business law, other than those enbedded and used exclusively in
advertising, pronotional websites or mcrosites,] and [also] includes
new nmedi a as defined by the commi ssioner in regulations.

S 13. This act shall take effect imediately and shall apply to taxa-
bl e years begi nning on or after January 1, 2016.



