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STATE OF NEW YORK

6797
I N SENATE
February 23, 2016

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the labor law, in relation to prohibiting enployers from
requiring | owwage enployees to enter into covenants not to conpete
and requiring enployers to notify potential enployees of any require-
ment to enter into a covenant not to conpete

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "New York
State nmobility and opportunity for vul nerable enpl oyees act” or the "NY
MOVE act".

S 2. The labor law is anmended by adding a new article 33 to read as
fol | ows:

ARTI CLE 33

NEW YORK STATE MOBI LI TY AND OPPORTUNI TY FOR VULNERABLE EMPLOYEES ACT
SECTI ON 950. DEFI NI TI ONS.

951. PROHI BI TI NG COVENANTS NOT TO COWETE FOR LOMWAGE EMPLOY-
EES.

952. DI SCLOSURE REQUI REMENT FOR COVENANTS NOT TO COWPETE.

953. ENFORCEMENT.

S 950. DEFINITIONS. FOR PURPOSES OF THI S ARTI CLE, THE FOLLOW NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "COMVERCE" HAS THE MEANI NG G VEN SUCH TERM I N SECTI ON THREE OF THE
FAI R LABOR STANDARDS ACT OF 1938 (29 U. S.C. 203).

2. "COVENANT NOT TO COVWPETE" MEANS AN AGREEMENT:

(A) BETWEEN AN EMPLOYEE AND EMPLOYER THAT RESTRI CTS SUCH EMPLOYEE FROM
PERFORM NG

(1) ANY WORK FOR ANOTHER EMPLOYER FOR A SPECI FI ED PERI OD OF TI Mg
(1') ANY WORK I N A SPECI FI ED GEOGRAPHI CAL AREA; OR

(rrr) WORK FOR ANOTHER EMPLOYER THAT IS SIM LAR TO SUCH EMPLOYEE' S
WORK FOR THE EMPLOYER | NCLUDED AS A PARTY TO THE AGREEMENT; AND

(B) THAT IS ENTERED | NTO AFTER THE EFFECTI VE DATE OF THI S ARTI CLE.

3. "EMPLOYEE', "EMPLOYER', "ENTERPRISE', "ENTERPRISE ENGAGED |IN
COMWERCE OR I N THE PRODUCTI ON OF GOODS FOR COMVERCE", AND " GOODS" HAVE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE MEANI NGS G VEN SUCH TERMS | N SECTI ON THREE OF THE FAI R LABOR STAND-
ARDS ACT OF 1938 (29 U.S.C. 203).

4. "LIVABLE HOURLY RATE" MEANS:

(A) FOR THE FISCAL YEAR OF THE EFFECTI VE DATE OF THI S ARTI CLE, THE
GREATER OF:

(1) FIFTEEN DOLLARS PER HOUR; OR

(1'l) THE HOURLY RATE EQUAL TO THE M NI MUM WAGE REQUI RED BY THE APPLI -
CABLE STATE OR LOCAL M NI MUM WAGE LAW AND

(B) FOR EACH SUCCEEDI NG FI SCAL YEAR, THE GREATER OF:

(1) THE ADJUSTED AMOUNT DESCRI BED | N SUBDI VI SI ON THREE OF SECTI ON NI NE
HUNDRED FI FTY-ONE OF THI S ARTI CLE; OR

(1) THE HOURLY RATE EQUAL TO THE M NI MUM WAGE REQUI RED BY THE APPLI -
CABLE STATE OR LOCAL M NI MUM WAGE LAW

5. "LOWWAGE EMPLOYEE":

(A) MEANS AN EMPLOYEE WHO, EXCLUDI NG ANY OVERTIME COVPENSATI ON
REQUI RED UNDER SECTI ON SEVEN OF THE FAI R LABOR STANDARDS ACT OF 1938 (29
U S.C 207) OR UNDER AN APPLI CABLE STATE LAW RECElI VES FROM THE APPLI CA-
BLE EMPLOYER:

(1) AN HOURLY COVPENSATI ON THAT IS LESS THAN THE LI VEABLE HOURLY RATE;

(1) AN ANNUAL COVPENSATI ON THAT 1S EQUAL TO OR LESS THAN:

(A) FOR THE FI SCAL YEAR OF THE EFFECTI VE DATE OF TH S ARTI CLE, TH R-
TY- ONE THOUSAND TWO HUNDRED DCOLLARS PER YEAR, AND

(B) FOR EACH SUCCEEDI NG FI SCAL YEAR, THE ADJUSTED AMOUNT DESCRIBED I N
SUBDI VI SI ON THREE OF SECTI ON NI NE HUNDRED FI FTY-ONE OF TH S ARTI CLE; AND

(B) DOES NOT |INCLUDE ANY SALARIED EMPLOYEE WHO RECElI VES FROM THE
APPLI CABLE EMPLOYER COVPENSATI ON THAT, FOR TWO CONSECUTI VE MONTHS, IS
GREATER THAN:

(1) FOR THE FI SCAL YEAR OF THE EFFECTI VE DATE OF THI S ARTI CLE, FIVE
THOUSAND DOLLARS; AND

(1'l) FOR EACH SUCCEEDI NG FI SCAL YEAR, THE ADJUSTED AMOUNT DESCRI BED | N
SUBDI VI SI ON THREE OF SECTI ON NI NE HUNDRED FI FTY-ONE OF THI S ARTI CLE.

S 951. PROHI Bl TI NG COVENANTS NOT TO COWPETE FOR LOW WAGE EMPLOYEES. 1.
NO EMPLOYER SHALL ENTER | NTO A COVENANT NOT TO COVPETE W TH ANY LOW WAGE
EMPLOYEE OF SUCH EMPLOYER, WHO I N ANY WORK WEEK IS ENGAGED | N COWWERCE
OR | N THE PRODUCTI ON OF GOODS FOR COMMERCE (OR IS EMPLOYED I N AN ENTER-
PRI SE ENGAGED | N COMWWERCE OR I N THE PRODUCTI ON OF GOODS FOR COMVERCE) .

2. AN EMPLOYER VWHO EMPLOYS ANY LOW WAGE EMPLOYEE, WHO I N ANY WORK WEEK
| S ENGAGED | N COMWWERCE OR IN THE PRODUCTI ON OF GOODS FOR COMMERCE (ORI S
EMPLOYED | N AN ENTERPRI SE ENGAGED | N COMMERCE OR IN THE PRODUCTI ON OF
GOODS FOR COWMERCE), SHALL POST NOTI CE OF THE PROVI SIONS OF THI S ARTI CLE
IN A CONSPI CUOUS PLACE ON THE PREM SES OF SUCH EMPLOYER.

3. (A) FOR EACH FISCAL YEAR AFTER THE FI SCAL YEAR OF THE EFFECTI VE
DATE OF THI S ARTI CLE, THE COW SSI ONER SHALL ADJUST EACH AMOUNT IN
EFFECT UNDER SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDI VI SI ON FOUR OF
SECTI ON NI NE HUNDRED FI FTY OF THI S ARTI CLE, CLAUSE (B) OF SUBPARAGRAPH
(1) OF PARAGRAPH (A) OF SUBDI VI SI ON FI VE OF SECTI ON NI NE HUNDRED FI FTY
OF THI S ARTI CLE, OR SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDI VI SION
FIVE OF SECTION N NE HUNDRED FIFTY OF TH S ARTI CLE FOR | NFLATI ON BY
I NCREASI NG EACH SUCH AMOUNT, AS I N EFFECT FOR THE PRECEDI NG FI SCAL YEAR,
BY THE ANNUAL PERCENTAGE | NCREASE | N THE CONSUMER PRI CE | NDEX FOR URBAN
WAGE EARNERS AND CLERICAL WORKERS (UNITED STATES CITY AVERAGE, ALL
| TEMS, NOT SEASONALLY ADJUSTED), OR I TS SUCCESSCR PUBLI CATI ON, AS DETER-
M NED BY THE BUREAU OF LABOR STATI STI CS.

(B) THE AMOUNTS ADJUSTED UNDER PARAGRAPH (A) OF THI'S SUBDI VI SI ON SHALL
BE ROUNDED TO THE NEAREST MULTI PLE OF $0. 05.
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S 952. DI SCLOSURE REQUI REMENT FOR COVENANTS NOT TO COWPETE. | N ORDER
FOR AN EMPLOYER TO REQUI RE AN EMPLOYEE, WHO I N ANY WORK WEEK | S ENGAGED
IN COMVERCE OR | N THE PRODUCTI ON OF GOODS FOR COMMERCE (OR IS EMPLOYED
IN AN ENTERPRI SE ENGAGED | N COWERCE OR I N THE PRODUCTI ON OF GOODS FOR
COMWERCE) AND |S NOT A LOWWAGE EMPLOYEE, TO ENTER | NTO A COVENANT NOT
TO COWETE, THE EMPLOYER SHALL, PRI OR TO THE EMPLOYMENT OF SUCH EMPLOYEE
AND AT THE BEG NNI NG OF THE PROCESS FOR H RING SUCH EMPLOYEE, HAVE
DI SCLOSED TO SUCH EMPLOYEE THE REQUI REMENT FOR ENTERI NG | NTO SUCH COVEN-
ANT.

S 953. ENFORCEMENT. 1. THE COW SSIONER SHALL HAVE THE POWER TO
RECEI VE, | NVESTI GATE, ATTEMPT TO RESOLVE, AND ENFORCE A COWPLAINT OF A
VI OLATI ON OF SECTI ONS NI NE HUNDRED FI FTY- ONE AND NI NE HUNDRED FI FTY- TWO
OF THI S ARTI CLE, SUBJECT TO SUBDI VI SI ON TWD OF THI S SECTI ON.

2. (A THE COW SSI ONER SHALL | MPCSE A CIVIL FINE:

(1) WTH RESPECT TO ANY EMPLOYER WHO VIOLATES SUBDIVISION ONE OF
SECTI ON NI NE HUNDRED FI FTY- ONE OR SECTI ON NI NE HUNDRED FI FTY-TWDO OF THI' S
ARTI CLE, AN AMOUNT NOT TO EXCEED FI VE THOUSAND DOLLARS FOR EACH EMPLOYEE
VWHO WAS THE SUBJECT OF SUCH VI OLATI ON; AND

(1) WTH RESPECT TO ANY EMPLOYER WHO VI OLATES SUBDI VI SI ON TWO OF
SECTI ON NI NE HUNDRED FI FTY-ONE OF THI S ARTI CLE, AN AMOUNT NOT TO EXCEED
FI VE THOUSAND DOLLARS.

(B) IN DETERM NING THE AMOUNT OF ANY CIVIL FINE UNDER THI S SECTI ON,
THE COWM SSI ONER SHALL CONSI DER THE APPROPRI ATENESS OF THE FINE TO THE
SI ZE OF THE EMPLOYER SUBJECT TO SUCH FI NE AND THE GRAVI TY OF THE APPLI -
CABLE VI OLATI ON.

S 3. This act shall take effect immediately and shall apply to enpl oy-
ees hired on and after such date.



