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STATE OF NEW YORK

5579
2015- 2016 Regul ar Sessi ons
I N SENATE
May 14, 2015

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to the definition of nmentally
di sabled and in relation to larceny; to amend the civil practice |aw
and rules, in relation to the nental condition of a victim to anmend
the crimnal procedure law, in relation to exam nation of wtnesses;
and to anmend the penal law, in relation to |arceny

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 155.00 of the penal law is anended by adding a new
subdi vision 10 to read as foll ows:

10. "MENTALLY DI SABLED' MEANS THAT A PERSON SUFFERS FROM A MENTAL
DI SEASE, DEFECT OR CONDI TION WHICH RENDERS HIM OR HER | NCAPABLE OF
APPRAI SING THE NATURE OF THE CONDUCT CONSTI TUTI NG THE TAKI NG OBTAI NI NG
OR W THHOLDI NG OF HI' S OR HER PROPERTY.

S 2. Section 155.10 of the penal law is anended to read as foll ows:

S 155.10 Larceny; no defense.

1. The crimes of (a) larceny conmitted by neans of extortion and an
attenpt to conmt the sane, and (b) bribe receiving by a | abor officia
as defined in section 180.20, and bribe receiving as defined in section
200.05, are not nmutually exclusive, and it is no defense to a prose-
cution for larceny commtted by neans of extortion or for an attenpt to
commit the sane that, by reason of the sane conduct, the defendant al so
commtted one of such specified crimes of bribe receiving.

2. 1T 1S NO DEFENSE TO A PROSECUTI ON FOR LARCENY THAT THE DEFENDANT
OBTAI NED CONSENT TO TAKE, WTHHOLD, OR OBTAI N PROPERTY, WHERE SUCH
CONSENT WAS OBTAI NED FROM A PERSON WHOM THE DEFENDANT KNEW OR HAD REASON
TO KNOW WAS MENTALLY DI SABLED

S 3. Section 4504 of the civil practice law and rules is anended by
addi ng a new subdivision (e) to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(E) MENTAL CONDI TION OF A VICTIM UPON RECElI PT OF A GRAND JURY SUBPCE-
NA | SSUED PURSUANT TO SUBDI VI SI ON TWD OF SECTI ON 610. 20 OF THE CRI M NAL
PROCEDURE LAW AND ENDORSED BY A JUDGE OF A SUPERIOR COURT, A MeDI CAL
PROVI DER MJUST, AS | NDI CATED IN THI S SUBDI VI SI ON, PROVI DE TO THE GRAND
JURY THE MEDI CAL RECORDS OF THE PERSON NAMED | N THE SUBPOENA. A JUDGE OF
A SUPERIOR COURT SHALL ENDORSE SUCH A GRAND JURY SUBPCENA UPON AN EX
PARTE SWORN SHOW NG BY A DI STRICT ATTORNEY, OR OTHER PROSECUTOR WHERE
APPROPRI ATE, ESTABLI SHI NG (1) THAT THERE | S REASONABLE CAUSE TO BELI EVE
THAT THE PERSON | N QUESTION IS A MENTALLY DI SABLED PERSON, AND (2) THAT
THERE |S REASONABLE CAUSE TO BELIEVE THAT THE PERSON | N QUESTI ON HAS
BEEN THE VI CTI M OF FI NANCI AL EXPLO TATION. A PERSON IS "MENTALLY Dl SA-
BLED' FOR PURPOSES OF THI S SUBDI VI SI ON WHEN THAT PERSON SUFFERS FROM A
MENTAL DI SEASE, DEFECT OR CONDI TI ON WHI CH RENDERS H M OR HER | NCAPABLE
OF APPRAISING THE NATURE OF THE CONDUCT CONSTI TUTI NG THE FI NANCI AL
EXPLO TATI ON. UPON RECEI PT OF SUCH AN ENDORSED SUBPOENA A MEDI CAL
PROVI DER, I NCLUDING BUT NOT LIMTED TO A PHYSICI AN, PSYCHOLOG ST OR
NURSE, SHALL BE REQUI RED TO DI SCLOSE | NFORVATI ON RELATI NG TO THE MENTAL
OR COGNITIVE CONDITION OF THE PERSON |IN QUESTION THAT THE MEDI CAL
PROVI DER ACQUI RED | N ATTENDI NG THE PERSON IN A PROFESSI ONAL CAPACI TY,
AND WHI CH WAS NECESSARY TO ENABLE HI M OR HER TO ACT I N THAT CAPACI TY.

S 4. Subdivision 2 of section 660.20 of the crimnal procedure lawis
amended to read as foll ows:

2. WII not be anenable or responsive to | egal process or available
as a witness at a tine when his OR HER testinony will be sought, either
because he OR SHE i s:

(a) About to leave the state and not return for a substantial period
of time; or

(b) Physically ill or [incapacited.] |NCAPACH TATED, OR

(C OF ADVANCED ACGE WHI CH, FOR THE PURPOSES OF THI' S SUBDI VI SI ON SHALL
MEAN A PERSON WHO HAS ATTAI NED THE AGE OF SEVENTY-Fl VE YEARS.

S 5. Paragraph (d) of subdivision 2 of section 155.05 of the penal |aw
is amended to read as foll ows:

(d) By fal se prom se.

A person obtains property by fal se prom se when, pursuant to a schene
to defraud, he OR SHE obtains property of another by neans of a repre-
sentation, express or inplied, that he, SHE or a third person wll in
the future engage in particular conduct, and when he OR SHE does not
intend to engage in such conduct or, as the <case nay be, does not
believe that the third person intends to engage in such conduct.

In any prosecution for |arceny based upon a fal se prom se, the defend-
ant's intention or belief that the prom se would not be perforned nay
not be established by or inferred fromthe fact al one that such prom se
was not performed. Such a finding may be based only upon evi dence estab-
lishing that the facts and circunstances of the case are wholly consi st-
ent with guilty intent or belief and wholly inconsistent with innocent
intent or belief, and excluding to a noral certainty every hypothesis
except that of the defendant's intention or belief that the prom se
woul d not be perfornmed; PROVI DED THAT PARTI AL PERFORMANCE OF SUCH PROW
ISE DCES NOT, BY |TSELF, PRECLUDE A REASONABLE JURY FROM MAKI NG SUCH
FI NDI NG FROM ALL THE FACTS AND Cl RCUMSTANCES;

S 6. This act shall take effect immediately.



