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STATE OF NEW YORK

4793
2015- 2016 Regul ar Sessi ons
I N SENATE
April 17, 2015

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health |aw and the surrogate's court proce-
dure act, in relation to conform ng and inproving the process for
determi ning incapacity

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 2, 3, 4, 5 6 and 7 of section 2983 of the
public health | aw are renunbered subdivisions 3, 4, 5, 6, 7 and 8.

S 2. Subdivision 1 of section 2983 of the public health |aw, as added
by chapter 752 of the laws of 1990, paragraph (b) as anended by chapter
23 of the laws of 1994 and paragraph (c) as anended by section 7 of part
J of chapter 56 of the |aws of 2012, is anended to read as foll ows:

1. [Determination] I N TIAL DETERM NATI ON by attendi ng physician. [(a)
A] AN INTIAL determnation that a principal |acks capacity to nake
heal th care decisions shall be nade by the attending physician to a
reasonabl e degree of nedical certainty. The determ nation shall be nade
in witing and shall contain such attendi ng physician's opinion regard-
ing the cause and nature of the principal's incapacity as well as its
extent and probable duration. The determ nation shall be included in the
patient's medical record. [For a decision to withdraw or withhold 1life-
sustaining treatnent, the attending physician who nakes the determ -
nation that a principal |acks capacity to make health care decisions
must consult with another physician to confirm such determ nation. Such
consul tation shall also be included within the patient's medical record]
A PHYSI Cl AN WVHO HAS BEEN APPO NTED AS A PATIENT' S AGENT SHALL NOT MAKE
THE DETERM NATION OF THE PATIENT' S CAPACI TY TO MAKE HEALTH CARE DECI -
S| ONS.

2. CONCURRI NG DETERM NATI ONS FOR LI FE- SUSTAI NI NG TREATMENT  DECI SI ONS
FOR A DECISION TO W THDRAW OR W THHOLD LI FE- SUSTAI NI NG TREATMENT, THE
FOLLOW NG SHALL APPLY:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) THE | NI TI AL DETERM NATI ON THAT A PATI ENT LACKS CAPACI TY SHALL BE
SUBJECT TO A CONCURRI NG DETERM NATI ON, | NDEPENDENTLY MADE BY A HEALTH OR
SOCI AL  SERVI CES PRACTI TI ONER. A CONCURRI NG DETERM NATI ON SHALL | NCLUDE
AN ASSESSMENT OF THE CAUSE AND EXTENT OF THE PATIENT'S | NCAPACITY AND
THE LI KELI HOOD THAT THE PATI ENT WLL REGAI N DECI SI ON- MAKI NG CAPACI TY,
AND SHALL BE | NCLUDED I N THE PATIENT'S MEDI CAL RECORD. HOSPI TALS SHALL
ADOPT WRITTEN POLICIES |DENTIFYING THE TRAINING AND CREDENTI ALS OF
HEALTH OR SOCI AL SERVI CES PRACTI TI ONERS QUALI FI ED TO PROVI DE CONCURRI NG
DETERM NATI ONS OF | NCAPACI TY CONDUCTED FOR HOSPI TAL PATI ENTS.

(b) If an attending physician of a patient in a general hospital or
mental hygiene facility determi nes that a patient |acks capacity because
of nmental illness, [the attending physician who makes the determ nation
must be, or nmust consult, for the purpose of confirmng the determ -
nation, with a qualified psychiatrist] E THER SUCH PHYSICIAN OR THE
CONCURRI NG PRACTI TI ONER MUST HAVE THE FOLLOW NG QUALI FI CATI ONS: A PHYSI -
Cl AN LI CENSED TO PRACTI CE MEDI CI NE | N NEW YORK STATE, WHO | S A DI PLOVATE
OR ELIGBLE TO BE CERTIFIED BY THE AVERI CAN BOARD OF PSYCHI ATRY AND
NEUROLOGY OR WHO IS CERTIFIED BY THE AMERI CAN OSTEOPATHI C BOARD OF
NEUROLOGY AND PSYCHI ATRY OR | S ELI G BLE TO BE CERTI FI ED BY THAT BOARD. A
record of such consultation shall be included in the patient's mnedica
record.

(c) If the attendi ng physician determ nes that a patient |acks capaci -
ty because of a devel opnental disability, [the attending physician who
nmakes the determnation nust be, or nust consult, for the purpose of
confirm ng the determ nation, with] El THER SUCH PHYSI Cl AN OR THE CONCUR-
RI NG PRACTI TI ONER MUST HAVE THE FOLLOW NG QUALI FI CATI ONS: El THER (1)
FOR A PATIENT |IN A HOSPI TAL, A HEALTH OR SOCI AL SERVI CES PRACTI TI ONER
QUALI FI ED BY TRAINING OR EXPERIENCE TO MAKE SUCH DETERM NATION IN
ACCORDANCE W TH THE WRITTEN POLI CI ES ADOPTED BY THE HOSPI TAL; OR (I1)
FOR A PATIENT I N ANY SETTING a physician or clinical psychologist who
either is enployed by a devel opnental disabilities services office naned
in section 13.17 of the nental hygiene | aw, or who has been enpl oyed for
a mnimmof two years to render care and service in a facility operated
or licensed by the office for people with devel opnental disabilities, or
has been approved by the comm ssioner of developnental disabilities in
accordance with regul ations pronul gated by such conm ssioner. Such regu-
| ations shall require that a physician or clinical psychol ogi st possess
specialized training or three years experience in treating devel opnent al
disabilities. A record of such consultation shall be included in the
patient's medical record.

[ (d) A physician who has been app0|nted as a patient's agent shall not
make the determ nation of the patient's capacity to make health care
deci si ons. ]

S 3. Subdivision 3 of section 2994-c of the public health law, as
added by chapter 8 of the laws of 2010, paragraph (b) as anended by
chapter 167 of the |laws of 2011, subparagraph (ii) of paragraph (c) as
anended by section 8 of part J of chapter 56 of the laws of 2012, is
amended to read as foll ows:

3. Concurring determ nations FOR LI FE- SUSTAI NI NG TREATMENT DECI SI ONS.
FOR A DECI SION TO W THDRAW OR W THHOLD LI FE- SUSTAI Nl NG TREATMENT, THEN
THE FOLLOWNG SHALL APPLY: (a) An initial determ nation that a patient
| acks deci si on-nmeki ng capacity shall be subject to a concurring determ -
nation, independently nade, [where required by this subdivision] BY A
HEALTH OR SOCI AL SERVI CES PRACTI TI ONER EMPLOYED OR OTHERW SE FORMALLY
AFFI LI ATED W TH THE HOSPI TAL. A concurring determination shall include
an assessnent of the cause and extent of the patient's incapacity and
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the likelihood that the patient will regain decision-making capacity,
and shall be included in the patient's nedical record. Hospitals shal
adopt witten policies identifying the training and credentials of
health or social services practitioners qualified to provide concurring
determi nati ons of incapacity.

(b) [(i) In aresidential health care facility, a health or socia
services practitioner enployed by or otherwise formally affiliated with
the facility nust independently determ ne whether an adult patient |acks
deci si on- maki ng capacity.

(ii) In a general hospital a health or social services practitioner
enployed by or otherwise formally affiliated with the facility nust
i ndependent |y determ ne whether an adult patient |acks decision-naking
capacity if the surrogate's decision concerns the withdrawal or with-
hol ding of |ife-sustaining treatnent.

(ii1)] Wth respect to decisions regardi ng hospice care for a patient
in a general hospital or residential health care facility, the health or
social services practitioner nmust be enpl oyed by or otherwise formally
affiliated wwth the general hospital or residential health care facili-
ty.

(c) (i) If the attendi ng physician nmakes an initial determ nation that
a patient |acks decision-making capacity because of nental ill ness,
ei ther such physician OR THE CONCURRI NG PRACTITIONER mnust have the
follow ng qualifications[, or another physician with the follow ng qual -
ifications nust independently determ ne whether the patient |acks deci-
si on-maki ng capacity]: a physician licensed to practice nedicine in New
York state, who is a diplomate or eligible to be certified by the Aneri -
can Board of Psychiatry and Neurology or who is certified by the Aneri -
can Osteopat hic Board of Neurology and Psychiatry or is eligible to be
certified by that board. A record of such consultation shall be included
in the patient's medical record.

(ii) 1If the attendi ng physician nakes an initial determ nation that a
patient |acks decision-making capacity because of a devel opnental disa-
bility, either such physician OR THE CONCURRI NG PRACTI TI ONER rnust have
the followi ng qualifications[, or another professional with the follow
ing qualifications nust independently determ ne whether the patient
| acks deci si on-maeki ng capacity]: EITHER (A) A HEALTH OR SOCI AL SERVI CES
PRACTI TI ONER QUALI FI ED BY TRAI NI NG OR EXPERI ENCE TO MAKE SUCH DETERM -
NATI ON | N ACCORDANCE W TH THE WRI TTEN POLI Cl ES ADOPTED BY THE HOSPI TAL,
OR (B) a physician or clinical psychol ogist who either is enployed by a
devel opnental disabilities services office naned in section 13.17 of the
nment al hygi ene | aw, or who has been enpl oyed for a mninmumof two vyears
to render care and service in a facility operated or |icensed by the
of fice for people with devel opnental disabilities, or has been approved
by the conm ssioner of developnmental disabilities in accordance with
regul ati ons promul gated by such conm ssioner. Such regulations shal
require that a physician or clinical psychol ogi st possess specialized
training or three years experience in treating developnental disabili-
ties. A record of such consultation shall be included in the patient's
medi cal record

(d) If an attendi ng physician has determ ned that the patient |acks
deci si on-nmaking capacity and if the health or social services practi-
tioner consulted for a concurring determnation disagrees wth the
attendi ng physician's deternination, the matter shall be referred to the
ethics review conmttee if it cannot otherw se be resol ved.

S 4. Subdivisions 3 and 4 of section 2994-cc of the public health |aw,
subdi vision 3 as added by chapter 8 of the |laws of 2010 and subdi vi si on
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4 as anended by section 131 of subpart B of part C of chapter 62 of the
| aws of 2011, are amended to read as foll ows:

3. Consent by a surrogate shall be governed by article twenty-nine-CC
of this chapter, except that[: (a) a second determ nation of capacity
shall be nade by a health or social services practitioner; and (b)] the
authority of the ethics review conmttee set forth in article
twenty-nine-CC of this <chapter shall apply only to nonhospital orders
i ssued in a hospital OR HOSPI CE.

4. (a) Wien the concurrence of a second [physician] HEALTH OR SOCI AL
SERVI CES PRACTITIONER is sought to fulfill the requirenments for the
i ssuance of a nonhospital order not to resuscitate for patients in a
correctional facility, such second [physician] HEALTH OR SOCI AL SERVI CES
PRACTI TIONER shall be selected by the chief nedical officer of the
department of corrections and comrunity supervision or his or her desig-
nee.

(b) When the concurrence of a second [physician] HEALTH OR SOCI AL
SERVI CES PRACTITIONER is sought to fulfill the requirenments for the
i ssuance of a nonhospital order not to resuscitate for [hospice and]
honme care patients, such second [physician] HEALTH OR SOCI AL SERVI CES
PRACTI TI ONER shal | be selected [by the hospice nedical director or
hospi ce nurse coordi nator designated by the nedical director or] by the
hone care services agency director of patient care services[, as appro-
priate to the patient].

S 5. Paragraph (a) of subdivision 4 of section 1750-b of the surro-
gate's court procedure act, as added by chapter 500 of the |laws of 2002,
subpar agraph (i) as anended by section 18 of part J of chapter 56 of the
| aws of 2012, is anended to read as foll ows:

(a) The attendi ng physician, as defined in subdivision tw of section
twenty-nine hundred eighty of the public health law, [nust confirnj
SHALL I NI TIALLY DETERM NE to a reasonabl e degree of nedical certainty
that the [nmentally retarded] DEVELOPMENTALLY DI SABLED person |acks
capacity to nmake health care decisions. The deternination thereof shal
be included in the [nentally retarded] DEVELOPMENTALLY DI SABLED person's
medi cal record, and shall contain such attendi ng physician's opinion
regardi ng the cause and nature of +the [nmentally retarded] DEVELOP-
MENTALLY DI SABLED person's incapacity as well as its extent and probabl e
duration. The attending physician who nmakes [the confirnmation] SUCH
I NI TIAL DETERM NATION shall consult wth another physician, or a
| i censed psychol ogist, to further confirmthe [nentally retarded] DEVEL-
OPMENTALLY DI SABLED person's lack of capacity. [The] |IF THE ATTENDI NG
PHYSI Cl AN MAKES AN | NI TI AL DETERM NATI ON THAT A PATI ENT LACKS CAPACITY
TO MAKE HEALTH CARE DECI SI ONS BECAUSE OF DEVELOPMENTAL DI SABILITY, THEN
THE attendi ng physician [who nmakes the confirmation,] or the physician
or licensed psychologist with whomthe attendi ng physician consults[,]
El THER (1) FOR A PATIENT IN A GENERAL HOSPI TAL, RESI DENTI AL HEALTH CARE
FACILITY OR HOSPICE, nust [(i)] BE QUALI FI ED BY TRAI Nl NG OR EXPERI ENCE
TO MAKE SUCH DETERM NATI ON, I N ACCORDANCE W TH POLI Cl ES ADOPTED BY THE
GENERAL HOSPI TAL, RESI DENTI AL HEALTH CARE FACI LI TY OR HOSPICE;, OR (I1)
FOR A PATIENT I N ANY SETTING MJST (A) be enployed by a devel opnental
disabilities services office naned in section 13.17 of the nental
hygi ene | aw or enployed by the office for people wth devel opnental
disabilities to provide treatnent and care to people with devel opnent al
disabilities, or [(ii)] (B) have been enployed for a mninum of two
years to render care and service in a facility or program operated,
licensed or authorized by the office [of nental retardation and] FOR
PEOPLE W TH developnental disabilities, or [(iii)] (C have been
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approved by the conm ssioner of [nmental retardation and] devel opnent al
disabilities in accordance with regulations promul gated by such comm s-
sioner. Such regulations shall require that a physician or |icensed
psychol ogi st possess specialized training or three years experience in
treating [nmental retardation] DEVELOPMENTAL DI SABILITIES. A record of
such consultation shall be included in the [nentally retarded] DEVELOP-
MENTALLY DI SABLED person's nedi cal record.

S 6. Subdivision 4 of section 2982 of the public health Ilaw, as
anended by chapter 370 of the laws of 1991, is anmended to read as
fol | ows:

4. Priority over other surrogates. Health care decisions by an agent
on a principal's behalf pursuant to this article shall have priority
over decisions by any other person, except as otherwi se provided in the
health care proxy or in subdivision [five] SIX of section two thousand
ni ne hundred eighty-three of this article.

S 7. Subdivision 2 of section 2984 of the public health |aw, as added
by chapter 752 of the laws of 1990, is anended to read as foll ows:

2. A health care provider shall conply with health care decisions nade
by an agent in good faith under a health care proxy to the same extent
as if such decisions had been made by the principal, subject to any
limtations in the health care proxy and pursuant to the provisions of
subdi vision [five] SIX of section two thousand nine hundred ei ghty-three
of this article.

S 8. Paragraph (b) of subdivision 7 of section 2983 of the public
health |aw, as added by chapter 752 of the laws of 1990 and such subdi -
vi sion as renunbered by section one of this act, is amended to read as
fol | ows:

(b) The notice requirenents set forth in subdivision [three] FOUR of
this section shall not apply to the confirmation required by this subdi-
vi si on.

S 9. This act shall take effect on the ninetieth day after it shal
have beconme a |law, provided that the anendnents to article 29-C of the
public health | aw nade by section two of this act shall apply to the
deci sions mnade pursuant to health care proxies created prior to the
effective date of this act as well as those created thereafter.



