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STATE OF NEW YORK
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2015- 2016 Regul ar Sessi ons
I N SENATE
January 30, 2015

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the public officers law, in relation to requiring enti-
ties that submit records to state agencies that are excepted from
di scl osure under the freedomof information |law to periodically re-ap-
ply for the exception

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 89 of the public officers |law, as
added by chapter 890 of the laws of 1981, paragraph (a) as anended by
chapter 403 of the laws of 2003, paragraph (d) as anended by chapter 339
of the Iaws of 2004, is anended to read as foll ows:

5. (a) (1) A person acting pursuant to law or regul ati on who, subse-
gquent to the effective date of this subdivision, submts any information
to any state agency may, at the time of subm ssion, request that the
agency except such information fromdisclosure under paragraph (d) of
subdi vi sion two of section eighty-seven of this article. Were the
request itself contains information which if disclosed woul d defeat the
purpose for which the exception is sought, such information shall also
be excepted from di scl osure.

(1-a) A person or entity who submits or otherw se nakes avail abl e any
records to any agency, may, at any tinme, identify those records or
portions thereof that nmay contain critical infrastructure information,
and request that the agency that nmaintains such records except such
i nformati on from di scl osure under subdivision two of section eighty-sev-
en of this article. Were the request itself contains infornmation which
i f disclosed woul d defeat the purpose for which the exception is sought,
such information shall also be excepted from di scl osure.

(2) (1) The request for an exception shall be in witing, SHALL
SPECI FI CALLY | DENTIFY WH CH PORTIONS OF THE RECORD ARE THE SUBJECT OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE REQUEST FOR EXCEPTION and state the reasons why the information
should be excepted, FOR A DEFINED PERI OD OF TI Mg, from disclosure. THE
SUBM TTER MAY ALSO PROVI DE A DATE BY WHI CH SUCH EXCEPTI ON SHALL EXPI RE,
PROVI DED THAT SUCH DATE SHALL NOT EXCEED THREE YEARS FROM THE Tl ME OF
THE AGENCY' S RECElI PT OF THE REQUEST FOR AN EXCEPTI ON.

(1'l) NOT LESS THAN SI XTY DAYS PRIOR TO THE EXPIRATION OF THE THEN
CURRENT TERM OF THE EXCEPTI ON REQUEST, THE SUBM TTER MAY APPLY TO THE
AGENCY FOR A THREE- YEAR EXTENSI ON OF | TS EXCEPTI ON REQUEST. UPON TI MELY
RECEI PT OF A REQUEST FOR AN EXTENSI ON OF AN EXCEPTI ON REQUEST, AN AGENCY
SHALL REVIEW THE APPLI CATION AND ElI THER GRANT OR DENY THE EXTENSI ON
REQUEST. A DENI AL OF AN EXTENSI ON REQUEST MAY BE APPEALED BY THE SUBM T-
TER PURSUANT TO PARAGRAPH (C) OF THIS SUBDIVISION. |F THE SUBM TTER
FAILS TO APPLY FOR AN EXTENSI ON, THE EXCEPTI ON SHALL BE CONSI DERED TO
HAVE EXPI RED

(3) Information subm tted SUBSEQUENT TO THE EFFECTIVE DATE OF THE
CHAPTER OF THE LAWS OF TWO THOUSAND FI FTEEN AMENDI NG THI' S SUBDI VI SI ON
AND as provided in subparagraphs one and one-a of this paragraph shal
be excepted from disclosure FOR A DEFI NED PERI OD OF TI ME and be nmain-
tai ned apart by the agency fromall other records until THE EXPIRATION
OF THE SUBM TTER S EXCEPTI ON REQUEST OR fifteen days after the entitle-
ment to such exception has been finally determ ned or such further tine
as ordered by a court of conpetent jurisdiction.

(b) [On] DURING THE EFFECTIVE PERI OD OF AN EXCEPTI ON REQUEST UNDER
THI'S SUBDI VISION, ON the initiative of the agency at any tinme, or upon
the request of any person for a record excepted from di scl osure pursuant
to this subdivision, the agency shall

(1) inform the person who requested the exception of the agency's
intention to determ ne whether such exception should be granted or
conti nued;

(2) permit the person who requested the exception, within ten business
days of receipt of notification fromthe agency, to submt a witten
statenment of the necessity for the granting or continuation of such
exception;

(3) within seven business days of receipt of such witten statenent,
or wthin seven business days of the expiration of the period prescribed
for subm ssion of such statenent, issue a witten determ nation grant-
ing, continuing or termnating such exception and stating the reasons
therefor; copies of such deternmi nation shall be served upon the person
if any, requesting the record, the person who requested the exception,
and the committee on [public access to records] OPEN GOVERNMENT.

(c) A denial of an exception fromdisclosure under paragraph (b) of
this subdivision nay be appeal ed by the person submtting the infornma-
tion and a denial of access to the record may be appeal ed by the person
requesting the record in accordance with this subdivision:

(1) Wthin seven business days of receipt of witten notice denying
the request, the person may file a witten appeal fromthe determ nation
of the agency with the head of the agency, the chief executive officer
or governing body or their designated representatives.

(2) The appeal shall be determned within ten business days of the
recei pt of the appeal. Witten notice of the determnation shall be
served upon the person, if any, requesting the record, the person who
requested the exception and the commttee on [public access to records]
OPEN GOVERNMENT. The notice shall contain a statement of the reasons
for the determ nation.

(d) A proceeding to review an adverse determ nation pursuant to para-
graph (c) of this subdivision may be comenced pursuant to article
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seventy-eight of the civil practice |aw and rules. Such proceedi ng, when
brought by a person seeking an exception from disclosure pursuant to
this subdivision, nust be conmenced within fifteen days of the service
of the witten notice containing the adverse determ nation provided for
i n subparagraph two of paragraph (c) of this subdivision.

(e) The person requesting an exception from disclosure pursuant to
this subdivision shall in all proceedings have the burden of proving
entitlenment to the exception.

(f) Where the agency denies access to a record pursuant to paragraph
[(d) of] (B) OF THI'S SUBDI VI SI ON | N CONJUNCTI ON W TH subdi vi si on two of
section eighty-seven of this article, the agency shall have the burden
of proving that the record falls within the provisions of such excep-
tion.

(g) Nothing in this subdivision shall be construed to deny any person
access, pursuant to the remaining provisions of this article, to any
record or part excepted from di sclosure upon the express witten consent
of the person who had requested the exception.

(h) As used in this subdivision the term"agency" or "state agency"
neans only a state departnent, board, bureau, division, council or
of fice and any public corporation the majority of whose nenbers are
appoi nted by the governor.

S 2. This act shall take effect imediately.



