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STATE OF NEW YORK

24
2015- 2016 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2015

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Judiciary

AN ACT to anend the judiciary law, in relation to establishing the
commi ssi on on prosecutorial conduct

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The judiciary law is amended by adding a new article 15-A
to read as foll ows:

SECTI ON 499- A
499- B.
499- C.
499- D.
499- E.
499- F.
499- G
499- H.
499-1| .

499-J.

ARTI CLE 15-A
STATE COW SSI ON ON PROSECUTCORI AL CONDUCT
ESTABLI SHVENT OF COWM SSI ON.
DEFI NI TI ONS.
STATE COW SSI ON ON PROSECUTORI AL CONDUCT; ORGANI ZATI ON.
FUNCTI ONS; POAERS AND DUTI ES.
PANELS; REFEREES.
COVPLAI NT; | NVESTI GATI ON, HEARI NG AND DI SPCSI T ON.
CONFI DENTI ALI TY OF RECORDS.
BREACH OF CONFI DENTI ALI' TY OF COWM SSI ON | NFORMATI ON.
RESI GNATI ON NOT' TO DI VEST COW SSI ON OR COURT OF APPEALS
OF JURI SDI CTI ON.
EFFECT.

S 499- A, ESTABLI SHVENT OF COW SSI ON. A STATE COW SSI ON OF PROSECUTO-
RIAL CONDUCT IS HEREBY ESTABLISHED. THE COWM SSION SHALL HAVE THE

AUTHORI TY TO

REVI EW THE CONDUCT OF PROSECUTORS UPON THE FI LI NG OF A

COVPLAINT WTH THE COW SSION TO DETERM NE VWHETHER SAID CONDUCT AS
ALLEGED DEPARTS FROM THE APPLI CABLE STATUTES, CASE LAW NEW YORK RULES
OF PROFESSI ONAL RESPONSI BI LI TY AND RULE 3.8 (SPECI AL RESPONSI BI LI TI ES OF
PROSECUTORS) OF THE MODEL RULES OF PROFESSI ONAL CONDUCT OF THE AMERI CAN
BAR ASSQOCI ATl ONS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets

[ ] is oldlawto be onmtted.
LBD01145-01-5
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S 499-B. DEFINTIONS. FOR THE PURPCSES OF THI S ARTI CLE THE FOLLOW NG
TERMS HAVE THE FOLLOW NG MEANI NGS:

1. "COW SSI ON' MEANS THE STATE COWM SSI ON ON PROSECUTORI AL CONDUCT.

2. "PROSECUTOR' MEANS A DI STRICT ATTORNEY OR ANY ASSI STANT DI STRI CT
ATTORNEY OF ANY COUNTY OF THE STATE, AND THE ATTORNEY GENERAL OR ANY
ASSI STANT ATTORNEY GENERAL OF THE STATE, OR ANY | NDI VI DUAL EMPLOYED BY
OR SUBJECT TO THE DI RECTI ON AND SUPERVISION OF A DI STRICT ATTORNEY,
ASSI STANT DI STRICT ATTORNEY, ATTORNEY CENERAL OR ASSI STANT ATTORNEY
GENERAL, I N AN ACTI ON TO EXACT ANY CRI M NAL PENALTY, FINE, SANCTION OR
FORFEI TURE.

3. "HEARI NG' MEANS A PROCEEDI NG UNDER SUBDI VI SI ON FOUR OF SECTI ON FOUR
HUNDRED NI NETY-NI NE-F OF TH S ARTI CLE.

4. "MEMBER OF THE BAR' MEANS A PERSON ADM TTED TO THE PRACTI CE OF LAW
IN TH 'S STATE FOR AT LEAST FI VE YEARS.

S 499-C. STATE COW SSI ON ON PROSECUTORI AL CONDUCT; ORGANI ZATI ON. 1.
THE COMM SSION  SHALL CONSI ST OF ELEVEN MEMBERS, OF WHOM TWO SHALL BE
APPO NTED BY THE GOVERNOR, TWO BY THE TEMPORARY PRESI DENT OF THE SENATE,
ONE BY THE M NORI TY LEADER OF THE SENATE, TWO BY THE SPEAKER OF THE
ASSEMBLY, ONE BY THE M NORITY LEADER OF THE ASSEMBLY AND THREE BY THE
CH EF JUDGE OF THE COURT OF APPEALS. OF THE MEMBERS APPO NTED BY THE
GOVERNOR ONE SHALL BE A PUBLI C DEFENDER AND ONE SHALL BE A PROSECUTOR.
OF THE MEMBERS APPO NTED BY THE CH EF JUDGE ONE PERSON SHALL BE A
JUSTI CE OF THE APPELLATE DI VI SI ON OF THE SUPREME COURT AND TWO SHALL BE
JUDGES OF COURTS OTHER THAN THE COURT OF APPEALS OR APPELLATE D VI SI ON.
OF THE MEMBERS APPO NTED BY THE LEG SLATI VE LEADERS, THERE SHALL BE AN
EQUAL NUMBER OF PROSECUTORS AND ATTORNEYS PROVI DI NG DEFENSE SERVI CES;
PROVI DED, HOWEVER, THAT A TEMPORARY | MBALANCE | N THE NUMBER OF PROSECU-
TORS AND DEFENSE ATTORNEYS PENDI NG NEW APPO NTMENTS SHALL NOT  PREVENT
THE COW SSI ON FROM CONDUCTI NG BUSI NESS.

2. MEMBERSH P ON THE COWM SS|I ON BY A PROSECUTOR SHALL NOT CONSTI TUTE
THE HOLDI NG OF A PUBLI C OFFI CE AND NO PROSECUTOR SHALL BE REQUIRED TO
TAKE AND FILE AN CATH OF OFFI CE BEFORE SERVI NG ON THE COW SSI ON. THE
MEMBERS OF THE COWMM SSI ON SHALL ELECT ONE OF THEIR NUMBER TO SERVE AS
CHAI RVAN DURI NG H'S OR HER TERM OF OFFI CE OR FOR A PERI OD OF TWO YEARS,
VWH CHEVER | S SHORTER.

3. THE PERSONS FI RST APPO NTED BY THE GOVERNOR SHALL HAVE RESPECTI VELY
THREE AND FOUR YEAR TERMS AS HE OR SHE SHALL DESI GNATE. THE PERSONS
FIRST APPO NTED BY THE CH EF JUDGE OF THE COURT OF APPEALS SHALL HAVE
RESPECTI VELY TWO, THREE AND FOUR YEAR TERMS AS HE OR SHE SHALL DESI G
NATE. THE PERSONS FIRST APPO NTED BY THE TEMPORARY PRES|I DENT OF THE
SENATE SHALL HAVE RESPECTI VELY THREE AND FOUR YEAR TERM5 AS HE OR SHE
SHALL DESI GNATE. THE PERSON FI RST APPO NTED BY THE M NORI TY LEADER OF
THE SENATE SHALL HAVE A TWO YEAR TERM THE PERSONS FI RST APPO NTED BY
THE SPEAKER OF THE ASSEMBLY SHALL HAVE RESPECTI VELY THREE AND FOUR YEAR
TERMS AS HE OR SHE SHALL DESI GNATE. THE PERSON FI RST APPO NTED BY THE
MNCORITY LEADER OF THE ASSEMBLY SHALL HAVE A THREE  YEAR TERM EACH
MEMBER OF THE COW SSI ON SHALL BE APPO NTED THEREAFTER FOR A TERM OF
FOUR YEARS. COW SSI ON MEMBERSHI P OF A JUDGE OR JUSTI CE APPO NTED BY THE
GOVERNOR OR THE CH EF JUDGE SHALL TERM NATE | F SUCH MEMBER CEASES TO
HOLD THE JUDI Cl AL PGSI TI ON WH CH QUALI FI ED HM OR HER FOR SUCH APPO NT-
MENT. MEMBERSHI P SHALL ALSO TERM NATE IF A MEMBER ATTAINS A PCSI Tl ON
VWH CH WOULD HAVE RENDERED H M OR HER I NELI G BLE FOR APPO NTMENT AT THE
TTME O HS OR HER APPO NTMENT. A VACANCY SHALL BE FILLED BY THE
APPO NTI NG OFFI CER FOR THE REMAI NDER OF THE TERM

4. |F A MEMBER OF THE COW SSI ON WHO | S A PROSECUTOR | S THE SUBJECT OF
A COVPLAI NT OR | NVESTI GATI ON W TH RESPECT TO H'S OR HER QUALI FI CATI ONS,
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CONDUCT, FITNESS TO PERFORM OR PERFORMANCE OF H'S OR HER OFFI Cl AL
DUTI ES, HE OR SHE SHALL BE DI SQUALI FI ED FROM PARTI Cl PATING I N ANY AND
ALL PROCEEDI NGS W TH RESPECT THERETO. | F A MEMBER OF THE COW SSION | S
EMPLOYED IN THE SAME ORGANI ZATION AS THE SUBJECT OF A COVPLAINT OR
I NVESTI GATION WTH RESPECT TO H'S OR HER QUALI FI CATI ONS, CONDUCT,
FI TNESS TO PERFORM OR PERFORMANCE OF H'S OR HER OFFI CI AL DUTI ES, HE OR
SHE SHALL BE DI SQUALI FI ED FROM PARTI Cl PATI NG | N ANY AND ALL PROCEEDI NGS
W TH RESPECT THERETO.

5. EACH MEMBER OF THE COWMM SSI ON SHALL SERVE W THOUT SALARY OR OTHER
COVPENSATI ON, BUT SHALL BE ENTI TLED TO RECEIVE ACTUAL AND NECESSARY
EXPENSES | NCURRED | N THE DI SCHARGE OF H S OR HER DUTI ES.

6. FOR ANY ACTI ON TAKEN PURSUANT TO SUBDI VI SI ONS FOUR THROUGH NI NE OF
SECTI ON FOUR HUNDRED NI NETY-NI NE-F OR SUBDI VI SION TWO OF SECTION FOUR
HUNDRED NI NETY-NINE-E OF TH S ARTI CLE, EI GHT MEMBERS OF THE COWM SS| ON
SHALL CONSTI TUTE A QUORUM CF THE COMM SSI ON AND THE CONCURRENCE OF SIX
MEMBERS OF THE COW SSI ON SHALL BE NECESSARY. TWO MEMBERS OF A THREE
MEMBER PANEL OF THE COWM SSI ON SHALL CONSTI TUTE A QUORUM OF THE PANEL
AND THE CONCURRENCE OF TWO MEMBERS OF THE PANEL SHALL BE NECESSARY FOR
ANY ACTI ON TAKEN.

7. THE COWM SSI ON SHALL APPO NT AND AT PLEASURE MAY REMOVE AN ADM NI S-
TRATOR WVHO SHALL BE A MEMBER OF THE BAR WHO IS NOI' A PROSECUTOR OR
RETI RED PROSECUTOR. THE ADM NI STRATOR OF THE COWM SSI ON MAY APPO NT SUCH
DEPUTI ES, ASSI STANTS, COUNSEL, | NVESTI GATORS AND OTHER OFFI CERS AND
EMPLOYEES AS HE OR SHE MAY DEEM NECESSARY, PRESCRIBE THEIR POAERS AND
DUTIES, FIX THEIR COVPENSATI ON AND PROVI DE FOR REI MBURSEMENT OF THEI R
EXPENSES W THI N THE AMOUNTS APPROPRI ATED THEREFOR.

S 499-D. FUNCTI ONS; PONERS AND DUTI ES. THE COW SSI ON SHALL HAVE THE
FOLLOW NG FUNCTI ONS, POWERS AND DUTI ES:

1. TO CONDUCT HEARI NGS AND | NVESTI GATI ONS, ADM NI STER OATHS OR AFFI R-
MATI ONS, SUBPOENA W TNESSES, COWPEL THEI R ATTENDANCE, EXAM NE THEM UNDER
OATH OR AFFI RVATI ON AND REQUI RE THE PRODUCTI ON OF ANY BOOKS, RECORDS,
DOCUMENTS OR OTHER EVI DENCE THAT | T MAY DEEM RELEVANT OR MATERI AL TO AN
I NVESTI GATI ON;  AND THE COVMM SSI ON MAY DESI GNATE ANY OF I TS MEMBERS OR
ANY MEMBER OF I TS STAFF TO EXERCI SE ANY SUCH POWNERS, PROVI DED, HOWEVER,
THAT EXCEPT AS IS OIHERWSE PROVIDED IN SECTION FOUR  HUNDRED
NIENETY-NINE-E O THI S ARTICLE, ONLY A MEMBER OF THE COWM SSI ON OR THE
ADM NI STRATOR SHALL EXERCI SE THE POAER TO SUBPOENA W TNESSES OR REQUI RE
THE PRODUCTI ON OF BOCKS, RECORDS, DOCUMENTS COR OTHER EVI DENCE.

2. TO CONFER | MMUNI TY VWHEN THE COMM SSI ON DEEMS | T NECESSARY AND PROP-
ER IN ACCORDANCE WTH SECTION 50.20 OF THE CRIM NAL PROCEDURE LAW
PROVI DED, HOWEVER, THAT AT LEAST FORTY-El GHT HOURS PRI OR WRI TTEN NOTI CE
OF THE COMM SSION' S [INTENTION TO CONFER SUCH IMMUNITY IS G VEN THE
ATTORNEY CGENERAL AND THE APPRCOPRI ATE DI STRI CT ATTORNEY.

3. TO REQUEST AND RECEI VE FROM ANY COURT, DEPARTMENT, DI VI SI QN, BOARD,
BUREAU, COWM SSI ON, OR OTHER AGENCY OF THE STATE OR POLI TI CAL SUBDI VI -
SION THEREOF OR ANY PUBLIC AUTHORI TY SUCH ASSI STANCE, | NFORMATI ON AND
DATA AS WLL ENABLE | T PROPERLY TO CARRY QUT I TS FUNCTI ONS, POANERS AND
DUTI ES.

4. TO REPORT ANNUALLY, ON OR BEFORE THE FI RST DAY OF MARCH | N EACH
YEAR AND AT SUCH OTHER TI MES AS THE COWMM SSI ON SHALL DEEM NECESSARY, TO
THE GOVERNOR, THE LEGQ SLATURE AND THE CH EF JUDGE OF THE COURT OF
APPEALS, W TH RESPECT TO PROCEEDI NGS WHI CH HAVE BEEN FI NALLY DETERM NED
BY THE COMM SSI ON. SUCH REPORTS MAY | NCLUDE LEG SLATI VE AND ADM NI STRA-
TI VE RECOMVENDATI ONS. THE CONTENTS OF THE ANNUAL REPORT AND ANY OTHER
REPORT SHALL CONFORM TO THE PROVISIONS OF TH S ARTI CLE RELATI NG TO
CONFI DENTI ALI TY.
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5. TO ADOPT, PROMULGATE, AMEND AND RESCI ND RULES AND PROCEDURES, NOT
OTHERW SE | NCONSI STENT W TH LAW NECESSARY TO CARRY QUT THE PROVI SI ONS
AND PURPOSES OF THI S ARTICLE. ALL SUCH RULES AND PROCEDURES SHALL BE
FILED IN THE OFFICES OF THE CH EF ADM NI STRATOR OF THE COURTS AND THE
SECRETARY OF STATE.

6. TO DO ALL OTHER THI NGS5 NECESSARY AND CONVENI ENT TO CARRY QUT | TS
FUNCTI ONS, POAERS AND DUTI ES EXPRESSLY SET FORTH I N THI S ARTI CLE.

S 499-E. PANELS; REFEREES. 1. THE COWM SS| ON MAY DELEGATE ANY OF I TS
FUNCTI ONS, POVWERS AND DUTI ES TO A PANEL OF THREE OF | TS MEMBERS, ONE OF
WHOM SHALL BE A MEMBER OF THE BAR, EXCEPT THAT NO PANEL SHALL CONFER
I MVUNI TY | N ACCORDANCE W TH SECTI ON 50. 20 OF THE CRI M NAL PROCEDURE LAW
NO PANEL SHALL BE AUTHORI ZED TO TAKE ANY ACTI ON PURSUANT TO SUBDI VI SI ONS
FOUR THROUGH NI NE OF SECTI ON FOUR HUNDRED NI NETY-NINE-F OF TH S ARTI CLE
OR SUBDI VI SI ON TWO OF THI S SECTI ON.

2. THE COWM SSI ON MAY DESI GNATE A MEMBER OF THE BAR WHO IS NOI A
PROSECUTOR OR A MEMBER OF THE COW SSION OR | TS STAFF AS A REFEREE TO
HEAR AND REPCRT TO THE COWM SSI ON | N ACCORDANCE WTH THE PROVI SIONS OF
SECTION FOUR HUNDRED NI NETY-NI NE-F OF TH S ARTI CLE. SUCH REFEREE SHALL
BE EMPONERED TO CONDUCT HEARINGS, ADM NI STER OATHS OR AFFI RVATI ONS,
SUBPCENA W TNESSES, COVPEL THEI R ATTENDANCE, EXAM NE THEM UNDER OATH OR
AFFI RVATI ON AND REQUI RE THE PRODUCTI ON OF ANY BOOKS, RECORDS, DOCUMENTS
OR OTHER EVI DENCE THAT THE REFEREE MAY DEEM RELEVANT OR MATERI AL TO THE
SUBJECT OF THE HEARI NG

S 499-F. COWPLAI NT; | NVESTI GATI ON; HEARI NG AND DI SPOSI TI ON. 1. THE
COMWM SSI ON SHALL RECEI VE, | NI TI ATE, | NVESTI GATE AND HEAR COWPLAI NTS W TH
RESPECT TO THE CONDUCT, QUALI FI CATIONS, FI TNESS TO PERFORM OR PERFORM
ANCE OF OFFI CI AL DUTI ES OF ANY PROSECUTOR, AND MAY DETERM NE THAT A
PROSECUTOR BE ADMONI SHED, OR CENSURED;, AND MAKE A RECOVMENDATI ON TO THE
GOVERNOR THAT A PROSECUTOR BE REMOVED FROM OFFICE FOR CAUSE, FOR
I NCLUDI NG BUT NOT LIMTED TO M SCONDUCT | N OFFI CE, AS EVI DENCED BY HI S
OR HER DEPARTURE FROM HI' S OR HER OBLI GATI ONS UNDER APPROPRI ATE STATUTE,
CASELAW AND/ OR RULE 3.8 SPECI AL RESPONSI Bl LI TTES OF PROSECUTORS WHI CH
IS PART OF THE MODEL RULES OF PROFESSI ONAL CONDUCT OF THE AMERI CAN BAR
ASSCCI ATI ON, PERSI STENT FAI LURE TO PERFORM H'S OR HER DUTIES, HABI TUAL
| NTEMPERANCE AND CONDUCT, | N AND QUTSIDE OF H'S OR HER OFFI CE, PREJUDI -
CIAL TO THE ADM NI STRATI ON OF JUSTI CE, OR THAT A PROSECUTCOR BE RETIRED
FOR MENTAL OR PHYSI CAL DI SABI LI TY PREVENTI NG THE PROPER PERFORMANCE OF
H S OR HER PROSECUTORI AL DUTI ES. A COVPLAINT SHALL BE IN WRI TING AND
SIGNED BY THE COVPLAI NANT AND, |F DI RECTED BY THE COW SSI ON, SHALL BE
VERI FI ED. UPON RECElI PT OF A COVWPLAINT (A) THE COW SSI ON SHALL CONDUCT
AN | NVESTI GATI ON OF THE COWVPLAI NT; OR (B) THE COWM SSI ON MAY DI SM SS THE
COWPLAINT I F | T DETERM NES THAT THE COVPLAI NT ON I TS FACE LACKS MERIT.
|F THE COWPLAINT IS DISM SSED, THE COW SSION SHALL SO NOTIFY THE
COVPLAI NANT. | F THE COWMM SSI ON SHALL HAVE NOTI FI ED THE PROSECUTOR OF THE
COWPLAI NT, THE COW SSION SHALL ALSO NOTIFY THE PROSECUTOR OF SUCH
DI SM SSAL.

2. THE COWM SSI ON MAY, ON I TS OAWN MOTI ON, | NI TI ATE AN | NVESTI GATI ON OF
A PROSECUTOR W TH RESPECT TO HI S OR HER QUALI FI CATI ONS, CONDUCT, FI TNESS
TO PERFORM OR THE PERFORVANCE OF H'S OR HER OFFICIAL DUTIES. PRIOCR TO
I NI TI ATI NG ANY SUCH | NVESTI GATI ON, THE COW SSI ON SHALL FI LE AS PART OF
| TS RECORD A WRI TTEN COVPLAI NT, SIGNED BY THE ADM NI STRATOR OF THE
COMWM SSI ON, VWH CH COWPLAI NT SHALL SERVE AS THE BASI S FOR SUCH | NVESTI -
GATI ON.

3. IN THE COURSE OF AN | NVESTI GATI ON, THE COWMM SSI ON MAY REQUIRE THE
APPEARANCE OF THE PROSECUTOR | NVOLVED BEFORE I'T, I N WH CH EVENT THE
PROSECUTOR SHALL BE NOTIFIED IN WRITING OF HS OR HER REQUI RED APPEAR-
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ANCE, EITHER PERSONALLY, AT LEAST THREE DAYS PRI OR TO SUCH APPEARANCE,
OR BY CERTI FI ED MAI L, RETURN RECEI PT REQUESTED, AT LEAST FI VE DAYS PRI OR
TO SUCH APPEARANCE. | N EI THER CASE A COPY OF THE COVPLAINT SHALL BE
SERVED UPON THE PROSECUTOR AT THE TI ME OF SUCH NOTI FI CATI ON. THE PROSE-
CUTOR SHALL HAVE THE RI GHT TO BE REPRESENTED BY COUNSEL DURI NG ANY AND
ALL STAGES OF THE |[INVESTIGATION IN WH CH H S OR HER APPEARANCE I S
REQUI RED AND TO PRESENT EVI DENTI ARY DATA AND MATERI AL RELEVANT TO THE
COWVPLAI NT. A TRANSCRI PT SHALL BE MADE AND KEPT W TH RESPECT TO ALL
PROCEEDI NGS AT WHI CH TESTI MONY OR STATEMENTS UNDER OATH OF ANY PARTY OR
W TNESS SHALL BE TAKEN, AND THE TRANSCRI PT OF THE PROSECUTOR S TESTI MONY
SHALL BE MADE AVAI LABLE TO THE PROSECUTOR W THOUT COST. SUCH TRANSCRI PT
SHALL BE CONFI DENTI AL EXCEPT AS OITHERW SE PERM TTED BY SECTION FOUR
HUNDRED NI NETY-NINE-G OF TH S ARTI CLE.

4. |F IN THE COURSE OF AN | NVESTI GATI ON, THE COWM SSI ON DETERM NES
THAT A HEARING | S WVARRANTED I T SHALL DIRECT THAT A FORMAL WRI TTEN
COVPLAI NT  SIGNED AND VERI FI ED BY THE ADM NI STRATOR BE DRAWN AND SERVED
UPON THE PROSECUTOR | NVOLVED, EI THER PERSONALLY OR BY CERTIFIED MAIL,
RETURN RECEI PT REQUESTED. THE PROSECUTOR SHALL FILE A WRI TTEN ANSWER TO
THE COVPLAINT WTH THE COVM SSI ON W THI N TVENTY DAYS OF SUCH SERVICE.
IF, UPON RECEIPT OF THE ANSVWER, OR UPON EXPIRATION CF THE TI ME TO
ANSVER, THE COMM SSI ON SHALL DI RECT THAT A HEARI NG BE HELD WTH RESPECT
TO THE COVPLAINT, THE PROSECUTOR | NVOLVED SHALL BE NOTI FI ED I N WRI TI NG
OF THE DATE OF THE HEARI NG El THER PERSONALLY, AT LEAST TWENTY DAYS PRI OR
THERETO, OR BY CERTI FI ED MAI L, RETURN RECEI PT REQUESTED, AT LEAST TWEN-
TY-TWO DAYS PRI OR THERETO. UPON THE WRI TTEN REQUEST OF THE PROSECUTOR,
THE COW SSI ON SHALL, AT LEAST FIVE DAYS PRROR TO THE HEARING OR ANY
ADJOURNED DATE THEREOF, MAKE AVAI LABLE TO THE PROSECUTOR W THOUT COST
COPI ES OF ALL DOCUMENTS VWH CH THE COWM SSI ON | NTENDS TO PRESENT AT  SUCH
HEARI NG AND ANY WRI TTEN STATEMENTS MADE BY W TNESSES WHO W LL BE CALLED
TO @ VE TESTI MONY BY THE COMM SSI ON. THE COWM SSI ON SHALL, | N ANY CASE,
MAKE AVAI LABLE TO THE PROSECUTOR AT LEAST FI VE DAYS PRI OR TO THE HEARI NG
OR ANY ADJOURNED DATE THEREOF ANY EXCULPATORY EVI DENTI ARY DATA AND MATE-
RI AL  RELEVANT TO THE COVPLAI NT. THE FAI LURE OF THE COMM SSI ON TO TI MELY
FURNI SH ANY DOCUMENTS, STATEMENTS ANDY OR EXCULPATCRY EVI DENTI ARY DATA
AND MATERI AL PROVIDED FOR HEREIN SHALL NOT AFFECT THE VALI D TY OF ANY
PROCEEDI NGS BEFORE THE COW SSI ON PROVI DED THAT SUCH FAILURE IS NOT
SUBSTANTI ALLY PREJUDICIAL TO THE PROSECUTOR. THE COVPLAI NANT MAY BE
NOTI FI ED OF THE HEARI NG AND UNLESS HE OR SHE SHALL BE SUBPOENAED AS A
W TNESS BY THE PROSECUTOR, H S OR HER PRESENCE THEREAT SHALL BE W THI N
THE DI SCRETI ON OF THE COW SSI ON. THE HEARI NG SHALL NOT BE PUBLI C UNLESS
THE PROSECUTOR | NVOLVED SHALL SO DEMAND IN WRI TI NG AT THE HEARI NG THE
COMWM SSI ON MAY  TAKE THE TESTI MONY OF W TNESSES AND RECEI VE EVI DENTI ARY
DATA AND MATERI AL RELEVANT TO THE COWPLAI NT. THE PROSECUTOR SHALL HAVE
THE RIGHT TO BE REPRESENTED BY COUNSEL DURI NG ANY AND ALL STAGES OF THE
HEARI NG AND SHALL HAVE THE RI GHT TO CALL AND CRCSS- EXAM NE W TNESSES AND
PRESENT EVI DENTI ARY DATA AND MATERI AL RELEVANT TO THE COVPLAI NT. A TRAN-
SCRI PT OF THE PROCEEDI NGS AND OF THE TESTI MONY OF W TNESSES AT THE HEAR-
I NG SHALL BE TAKEN AND KEPT W TH THE RECORDS OF THE COMM SSI ON.

5. SUBJECT TO THE APPROVAL OF THE COW SSI O\, THE ADM NI STRATOR AND
THE PROSECUTOR MAY AGREE ON A STATEMENT OF FACTS AND MAY STI PULATE I N
VWRI TI NG THAT THE HEARI NG SHALL BE WAI VED. | N SUCH A CASE, THE COW SSI ON
SHALL MAKE | TS DETERM NATI ON UPON THE PLEADI NGS AND THE AGREED STATEMENT
OF FACTS.

6. IF, AFTER A FORVAL WRI TTEN COVPLAI NT HAS BEEN SERVED PURSUANT TO
SUBDIVISION FOUR OF TH' S SECTION, OR DURI NG THE COURSE OF OR AFTER A
HEARI NG THE COWM SSI ON DETERM NES THAT NO FURTHER ACTI ON | S NECESSARY,
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THE COMPLAI NT SHALL BE DI SM SSED AND THE COWVPLAI NANT AND THE PROSECUTOR
SHALL BE SO NOTI FI ED I N VRI TI NG

7. AFTER A HEARI NG THE COW SSI ON MAY DETERM NE THAT A PROSECUTOR BE
ADMONI SHED OR CENSURED, OR MAY RECOVMEND TO THE GOVERNOR THAT A PROSECU-
TOR BE REMOVED FROM COFFI CE FOR CAUSE. THE COWM SSI ON SHALL TRANSM T I TS
VWRI TTEN DETERM NATI ON, TOGETHER WTH I TS FI NDI NGS OF FACT AND CONCLU-
SIONS OF LAW AND THE RECORD OF THE PROCEEDI NGS UPON VHICH | TS DETERM -
NATION IS BASED, TO THE CH EF JUDGE OF THE COURT OF APPEALS WHO SHALL
CAUSE A COPY THEREOF TO BE SERVED EI THER PERSONALLY OR BY CERTIFIED
MAIL, RETURN RECEIPT REQUESTED, ON THE PROSECUTOR | NVOLVED. UPON
COVPLETI ON OF SERVI CE, THE DETERM NATI ON OF THE COWM SSI ON, | TS FI NDI NGS
AND CONCLUSI ONS AND THE RECORD OF | TS PROCEEDI NGS SHALL BE MADE PUBLIC
AND SHALL BE MADE AVAILABLE FOR PUBLIC I NSPECTI ON AT THE PRI NClI PAL
OFFI CE OF THE COW SSI ON AND AT THE OFFI CE OF THE CLERK OF THE COURT OF
APPEALS. THE PROSECUTOR | NVOLVED MAY EI THER ACCEPT THE DETERM NATI ON OF
THE COW SSI ON OR MAKE WRI TTEN REQUEST TO THE CH EF JUDGE, W TH N TH RTY
DAYS AFTER RECEI PT OF SUCH DETERM NATI ON, FOR A REVIEW THEREOF BY THE
COURT OF APPEALS. | F THE COW SSI ON HAS DETERM NED THAT A PROSECUTOR BE
ADMONI SHED OR CENSURED, AND | F THE PROSECUTOR ACCEPTS SUCH DETERM NATI ON
OR FAILS TO REQUEST A REVIEW THEREOF BY THE COURT OF APPEALS, THE
COMM SSI ON SHALL THEREUPON ADMONI SH OR CENSURE HI M OR HER | N ACCORDANCE
WTH ITS FINDINGS. | F THE COW SSI ON HAS AND THE COURT OF APPEALS RECOM
MENDS THAT A PROSECUTOR BE REMOVED I'T SHALL TRANSM T THE COWM SSI ON  AND
COURT OF APPEALS FI NDI NGS TO THE GOVERNOR WHO W LL | NDEPENDENTLY DETER-
M NE WHETHER THE PROSECUTOR SHOULD BE REMOVED OR RETI RED.

8. I'F THE PROSECUTOR REQUESTS A REVIEW OF THE DETERM NATION OF THE
COM SSION, IN |ITS REVIEW OF A DETERM NATION OF THE COW SSI ON, THE
COURT OF APPEALS SHALL REVIEWTHE COW SSION'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW ON THE RECORD OF THE PROCEEDI NGS UPON WHI CH THE
COMW SSI ON''S DETERM NATI ON WAS BASED. AFTER SUCH REVI EW THE COURT NAY
ACCEPT OR REJECT THE DETERM NED SANCTI ON; | MPOSE A DI FFERENT SANCTI ON
| NCLUDI NG ADMONI TI ON OR CENSURE, RECOMMEND REMOVAL OR RETI REMENT FOR THE
REASONS SET FORTH I N SUBDI VI SION ONE OF THI S SECTI ON; OR | MPOSE NO SANC-
TION. HOWNEVER, |F THE COURT OF APPEALS DETERM NES REMOVAL OR RETI RE-
MENT, I T SHALL, TOGETHER W TH THE COMM SSI ON, TRANSM T THE ENTI RE RECCORD
TO THE GOVERNOR WHO W LL | NDEPENDENTLY DETERM NE WHETHER A PROSECUTOR
SHOULD BE REMOVED OR RETI RED.

9. (A) THE COURT OF APPEALS MAY SUSPEND A PROSECUTOR FROM EXERCI SI NG
THE PONERS OF H'S OR HER OFFI CE WHI LE THERE | S PENDI NG A DETERM NATI ON
BY THE COW SSI ON FOR H' S OR HER REMOVAL OR RETI REMENT, OR WHILE HE OR
SHE IS CHARGED IN THI S STATE WTH A FELONY BY AN | NDI CTMENT OR AN | NFOR-
MATI ON FI LED PURSUANT TO SECTI ON SI X OF ARTI CLE ONE OF THE CONSTI TUTI ON.
THE SUSPENSI ON SHALL CONTI NUE UPON CONVI CTI ON AND, | F THE CONVI CTI ON
BECOVES FI NAL, HE OR SHE SHALL BE REMOVED FROM OFFI CE BY THE GOVERNOR
THE SUSPENSI ON SHALL BE TERM NATED UPON REVERSAL OF THE CONVI CTI ON AND
DI SM SSAL OF THE ACCUSATORY | NSTRUMENT.

(B) UPON THE RECOMVENDATION OF THE COM SSION OR ON I TS OAM MOTI ON,
THE COURT MAY SUSPEND A PROSECUTOR FROM OFFI CE WHEN HE OR SHE | S CHARGED
WTH A CRI ME PUNl SHABLE AS A FELONY UNDER THE LAWS OF THI S STATE, OR ANY
OTHER CRI ME WHI CH | NVOLVES MORAL TURPI TUDE. THE SUSPENSI ON SHALL CONTI N-
UE UPON CONVI CTI ON AND, | F THE CONVI CTI ON BECOVES FI NAL, HE OR SHE SHALL
BE REMOVED FROM OFFI CE. THE SUSPENSI ON SHALL BE TERM NATED UPON REVERSAL
OF THE CONVI CTI ON AND DI SM SSAL OF THE ACCUSATORY | NSTRUMENT.

(© A PROSECUTOR WHO IS SUSPENDED FROM OFFI CE BY THE COURT SHALL
RECEI VE H'S OR HER SALARY DURI NG SUCH PERI OD OF SUSPENSI ON, UNLESS THE
COURT DI RECTS OIHERWSE. | F THE COURT HAS SO DI RECTED AND SUCH SUSPEN-
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SION I S THEREAFTER TERM NATED, THE COURT MAY DI RECT THAT HE OR SHE SHALL
BE PAID HS OR HER SALARY FOR SUCH PERI GD OF SUSPENSI ON.

(D) NOTHING IN THI'S SUBDIVISION SHALL PREVENT THE COWM SSI ON FROM
DETERM NI NG THAT A PROSECUTOR BE ADMONI SHED OR CENSURED OR PREVENT THE
COMW SSI ON FROM RECOVMENDI NG REMOVAL OR RETI REMENT PURSUANT TO SUBDI VI -
SION SEVEN OF THI S SECTI ON.

10. I'F DURI NG THE COURSE OF OR AFTER AN | NVESTI GATI ON OR HEARI NG  THE
COMWM SSI ON  DETERM NES THAT THE COWPLAINT OR ANY ALLEGATI ON THEREOF
WARRANTS ACTI ON, OTHER THAN I N ACCORDANCE W TH THE PROVI SIONS OF SUBDI -
VI SIONS SEVEN THROUGH NINE OF THI' S SECTION, WTH N THE POAERS OF: (A) A
PERSON HAVI NG ADM NI STRATI VE JURI SDI CTI ON OVER THE PROSECUTOR | NVOLVED
IN THE COVPLAI NT; OR (B) AN APPELLATE DI VI SION OF THE SUPREME COURT; OR
(© A PRESIDING JUSTI CE OF AN APPELLATE DI VI SION OF THE SUPREME COURT,;
OR (D THE CHEF JUDGE OF THE COURT OF APPEALS, OR (E) THE GOVERNOR
PURSUANT TO SUBDI VI SI ON (B) OF SECTION THI RTEEN OF ARTICLE THI RTEEN OF
THE CONSTITUTION;, OR (F) AN APPLI CABLE DI STRICT ATTORNEY' S OFFI CE OR
OTHER PROSECUTI NG AGENCY, THE COW SSI ON SHALL REFER SUCH COWPLAINT OR
THE APPROPRI ATE ALLEGATI ONS THERECF AND ANY EVI DENCE OR MATERI AL RELATED
THERETO TO SUCH PERSON, AGENCY OR COURT FOR SUCH ACTI ON AS MAY BE DEEMED
PROPER OR NECESSARY.

11. THE COWM SSI ON SHALL NOTI FY THE COVPLAI NANT OF | TS DI SPOsI TI ON OF
THE COVPLAI NT.

12. I N THE EVENT OF REMOVAL FROM OFFI CE BY THE GOVERNOR OF ANY PROSE-
CUTOR, A VACANCY SHALL EXI ST PURSUANT TO ARTI CLE THREE OF THE PUBLI C
OFFI CERS LAW

S 499-G CONFI DENTI ALI TY OF RECORDS. EXCEPT AS HEREI NAFTER PROVI DED,
ALL COVPLAI NTS, CORRESPONDENCE, COWM SSI ON PROCEEDI NGS AND TRANSCRI PTS
THEREOF, OTHER PAPERS AND DATA AND RECORDS OF THE COWM SSION  SHALL BE
CONFI DENTI AL AND SHALL NOT BE MADE AVAI LABLE TO ANY PERSON EXCEPT PURSU-
ANT  TO SECTI ON FOUR HUNDRED NI NETY-NINE-F OF TH S ARTI CLE. THE COW S-
SION AND | TS DESI GNATED STAFF PERSONNEL SHALL HAVE ACCESS TO CONFI DEN-
TIAL MATERIAL IN THE PERFORMANCE OF THEI R PONERS AND DUTIES. | F THE
PROSECUTOR WHO | S THE SUBJECT OF A COVPLAINT SO REQUESTS |IN WRITING
COPIES OF THE COVPLAI NT, THE TRANSCRI PTS OF HEARI NGS BY THE COWM SSI ON
THEREON, | F ANY, AND THE DI SPOSITIVE ACTION OF THE COMM SSION WTH
RESPECT TO THE COWMPLAI NT, SUCH COPI ES W TH ANY REFERENCE TO THE | DENTI TY
OF ANY PERSON WHO DID NOTI' PARTIClI PATE AT ANY SUCH HEARI NG SUl TABLY
DELETED THEREFROM EXCEPT THE SUBJECT PROSECUTOR OR COVPLAI NANT, SHALL
BE MADE AVAILABLE FOR | NSPECTI ON AND COPYI NG TO THE PUBLI C, OR TO ANY
PERSQON, AGENCY OR BODY DESI GNATED BY SUCH PROSECUTOR

S 499-H. BREACH OF CONFI DENTI ALI TY OF COWM SSI ON | NFORVATI ON. 1.  ANY
STAFF MEMBER, EMPLOYEE OR AGENT OF THE STATE COWM SSI ON ON PROSECUTORI AL
CONDUCT WHO VI OLATES ANY OF THE PROVI SI ONS OF SECTI ON FOUR HUNDRED NI NE-
TY-NINE-G OF TH'S ARTICLE SHALL BE SUBJECT TO A REPRI MAND, A FI NE,
SUSPENSI ON OR REMOVAL BY THE COWMM SSI ON.

2. WTHY N TEN DAYS AFTER THE COWM SSI ON HAS ACQUI RED KNOWLEDGE THAT A
STAFF MEMBER, EMPLOYEE OR AGENT OF THE COW SSION HAS OR MAY HAVE
BREACHED THE PROVI SI ONS OF SECTI ON FOUR HUNDRED NI NETY-NINE-G OF THI' S
ARTI CLE, WRITTEN CHARGES AGAI NST SUCH STAFF MEMBER, EMPLOYEE OR AGENT
SHALL BE PREPARED AND SI GNED BY THE CHAI RVAN OF THE COWM SSI ON AND FI LED
WTH THE COW SSION. WTHI N FI VE DAYS AFTER RECEIPT OF CHARGES, THE
COMW SSI ON SHALL DETERM NE, BY A VOTE OF THE MAJORITY OF ALL THE MEMBERS
O THE COW SSION, WHETHER PROBABLE CAUSE FOR SUCH CHARGES EXI STS. | F
SUCH DETERM NATI ON | S AFFI RVATI VE, W TH N FI VE DAYS THEREAFTER A WRI TTEN
STATEMENT SPECI FYI NG THE CHARGES IN DETAIL AND QUTLINING H'S OR HER
RIGATS UNDER THI' S SECTION SHALL BE FORWARDED TO THE ACCUSED STAFF
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MEMBER, EMPLOYEE OR AGENT BY CERTI FI ED MAI L. THE COW SSI ON MAY  SUSPEND
THE STAFF MEMBER, EMPLOYEE OR AGENT, W TH OR W THOUT PAY, PENDI NG THE
FI NAL DETERM NATI ON OF THE CHARGES. W THI N TEN DAYS AFTER RECEI PT OF THE
STATEMENT OF CHARGES, THE STAFF MEMBER, EMPLOYEE OR AGENT SHALL NOTI FY
THE COW SSI ON | N WRI TI NG WHETHER HE OR SHE DESIRES A HEARING ON THE
CHARGES. THE FAILURE OF THE STAFF MEMBER, EMPLOYEE OR AGENT TO NOTI FY
THE COMWM SSION OF H'S OR HER DESI RE TO HAVE A HEARI NG W THI N SUCH PERI CD
OF TI ME SHALL BE DEEMED A WAl VER OF THE RIGHT TO A HEARING | F THE HEAR-
I NG HAS BEEN WAI VED, THE COWM SSI ON SHALL PROCEED, W THI N TEN DAYS AFTER
SUCH WAI VER, BY A VOTE OF A VAJORITY OF ALL THE MEMBERS OF SUCH COW S-
SION, TO DETERM NE THE CHARGES AND FI X THE PENALTY OR PUN SHVENT, |F
ANY, TO BE | MPCSED AS HEREI NAFTER PROVI DED.

3. UPON RECElI PT OF A REQUEST FOR A HEARI NG THE COW SSI ON SHALL SCHE-
DULE A HEARI NG, TO BE HELD AT THE COWM SSI ON OFFI CES, W THI N TVENTY DAYS
AFTER RECEI PT OF THE REQUEST THEREFOR, AND SHALL | MMEDI ATELY NOTIFY [N
VWRI TI NG THE STAFF MEMBER, EMPLOYEE OR AGENT OF THE TI ME AND PLACE THERE-
OF.

4. THE COW SSION SHALL HAVE THE PONER TO ESTABLI SH NECESSARY RULES
AND PROCEDURES FOR THE CONDUCT OF HEARINGS UNDER TH' S SECTION.  SUCH
RULES SHALL NOT REQUI RE COVPLI ANCE W TH TECHNI CAL RULES OF EVI DENCE. ALL
SUCH HEARINGS SHALL BE HELD BEFORE A HEARI NG PANEL COMPCSED OF THREE
MEMBERS OF THE COWMM SSI ON SELECTED BY THE COWM SSI ON.  EACH HEARI NG SHALL
BE CONDUCTED BY THE CHAI RVAN OF THE PANEL WHO SHALL BE SELECTED BY THE
PANEL. THE STAFF MEMBER, EMPLOYEE OR AGENT SHALL HAVE A REASONABLE
OPPORTUNI TY TO DEFEND H MSELF AND TO TESTIFY ON HS OR HER OW BEHALF.
HE OR SHE SHALL ALSO HAVE THE RI GHT TO BE REPRESENTED BY COUNSEL, TO
SUBPCENA W TNESSES AND TO CROSS- EXAM NE W TNESSES. ALL  TESTI MONY TAKEN
SHALL BE UNDER OCATH VWHI CH THE CHAI RMAN OF THE PANEL | S HEREBY AUTHCORI ZED
TO ADM NI STER. A RECORD OF THE PROCEEDI NGS SHALL BE MADE AND A COPY OF
THE TRANSCRI PT OF THE HEARI NG SHALL, UPON WRI TTEN REQUEST, BE FURN SHED
W THOUT CHARGE TO THE STAFF MEMBER, EMPLOYEE OR AGENT | NVOLVED.

5. WTHI N FI VE DAYS AFTER THE CONCLUSI ON OF A HEARI NG THE PANEL SHALL
FORWARD A REPORT OF THE HEARI NG, | NCLUDI NG I TS FI NDI NGS AND RECOMVENDA-
TIONS, | NCLUDI NG | TS RECOMVENDATI ONS AS TO PENALTY OR PUNI SHVENT, | F ONE
'S WARRANTED, TO THE COWM SSI ON AND TO THE ACCUSED STAFF MEMBER, EMPLOY-
EE OR AGENT. WTHI N TEN DAYS AFTER RECEI PT OF SUCH REPCRT THE COWM SS| ON
SHALL DETERM NE WHETHER | T SHALL | MPLEMENT THE RECOMMENDATI ONS OF THE
PANEL. | F THE COW SSI ON SHALL DETERM NE TO | MPLEMENT SUCH RECOMVENDA-
TIONS, VWH CH SHALL | NCLUDE THE PENALTY OR PUNI SHVENT, |F ANY, O A
REPRI MAND, A FI NE, SUSPENSI ON FOR A FI XED TI ME W THOUT PAY OR DI SM SSAL,
I T SHALL DO SO W THI N FI VE DAYS AFTER SUCH DETERM NATI ON. | F THE CHARGES
AGAI NST THE STAFF MEMBER, EMPLOYEE OR AGENT ARE DI SM SSED, HE OR SHE
SHALL BE RESTORED TO H'S OR HER PCSI TION W TH FULL PAY FOR ANY PERI OD OF
SUSPENSI ON W THOUT PAY AND THE CHARGES SHALL BE EXPUNGED FROM H S OR HER
RECCRD.

6. THE ACCUSED STAFF MEMBER, EMPLOYEE OR AGENT MAY SEEK REVI EW OF THE
RECOMVENDATI ON BY THE COWM SSI ON BY WAY OF A SPECI AL PROCEEDI NG PURSUANT
TO ARTI CLE SEVENTY-EI GHAT OF THE Cl VIL PRACTI CE LAW AND RULES.

S 499-1. RESIGNATI ON NOTI' TO DI VEST COW SSI ON OCR COURT OF APPEALS OF
JURI SDI CTION. THE JURI SDI CTI ON OF THE COURT OF APPEALS AND THE COW S-
SION PURSUANT TO TH'S ARTICLE SHALL CONTI NUE NOTW THSTANDI NG THAT A
PROSECUTOR RESI GNS FROM OFFI CE AFTER A RECOMVENDATI ON BY THE COWM SS| ON
THAT THE PROSECUTOR BE REMOVED FROM OFFI CE HAS BEEN TRANSM TTED TO THE
CH EF JUDGE OF THE COURT OF APPEALS, OR IN ANY CASE IN VH CH THE COW S-
SION' S RECOMVENDATI ON THAT A PROSECUTOR SHOULD BE REMOVED FROM OFFI CE
SHALL BE TRANSM TTED TO THE CH EF JUDGE OF THE COURT OF APPEALS W THI N
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ONE HUNDRED TVENTY DAYS AFTER RECEI PT BY THE CHI EF ADM NI STRATOR OF THE
COURTS OF THE RESI GNATI ON OF SUCH PROSECUTOR. ANY DETERM NATI ON BY THE
GOVERNOR THAT A PROSECUTOR WHO HAS RESIGNED SHOULD BE REMOVED FROM
OFFI CE SHALL RENDER SUCH PROSECUTOR | NELI G BLE TO HOLD ANY OTHER PROSE-
CUTORI AL OFFI CE.

S 499-J. EFFECT. 1. THE PONERS, DUTIES, AND FUNCTIONS OF THE STATE
COW SSI ON ON PROSECUTORI AL CONDUCT SHALL NOT SUPERSEDE THE POWERS AND
DUTI ES OF THE GOVERNOR AS QUTLI NED I N SECTI ON THI RTEEN OF ARTICLE TH R-
TEEN OF THE NEW YORK STATE CONSTI TUTI ON.

2. REMOVAL OR RETIREMENT OF A PROSECUTOR PURSUANT TO THI S ARTI CLE
SHALL BE CONSI DERED A REMOVAL FROM OFFI CE PURSUANT TO SECTION THI RTY OF
THE PUBLI C OFFI CERS LAW

S 2. If any part or provision of this act is adjudged by a court of
conpetent jurisdiction to be unconstitutional or otherw se invalid, such
judgnment shall not affect or inpair any other part or provision of this
act, but shall be confined in its operation to such part or provision.

S 3. This act shall take effect January 1, 2016.



